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1 What is this consultation about? 

The Australian Human Rights Commission (the Commission) is conducting a 
targeted consultation regarding federal protection from discrimination on the basis of 
sexual orientation and sex and/or gender identity. 

Currently federal law protects against discrimination on the basis of race, sex, 
disability and age. However, there is little protection in federal law, unlike in state and 
territory laws, from discrimination on the basis of sexual orientation and sex and/or 
gender identity. 

In April 2010, the Australian Government announced the Human Rights Framework1 
(the Framework) in response to the report of the National Human Rights 
Consultation. The Framework included a commitment to: 

 develop exposure draft legislation harmonising and consolidating 
Commonwealth anti-discrimination laws  

 develop a new National Action Plan on Human Rights to outline future action 
for the promotion and protection of human rights. 

These initiatives offer an opportunity to ensure that concrete steps are taken to 
promote and protect the human rights of people of all sexual orientations and sex 
and/or gender identities. 

This consultation will consider the possible inclusion of protections against 
discrimination on the basis of sexual orientation and sex and/or gender identity in 
federal anti-discrimination law. The outcomes of this consultation will be summarised 
and provided to the Australian Government as it works towards harmonising and 
consolidating federal anti-discrimination laws.  

The consultation will also consider what other measures might be included in a 
National Action Plan on Human Rights to further protect and promote the human 
rights of lesbian, gay, bisexual, trans and intersex (LGBTI) people in Australia.  

This discussion paper opens with a brief explanation of the terminology employed 
and an explanation of the consultation process. It then considers: 

 the levels of discrimination experienced by LGBTI people 

 how international human rights standards about discrimination apply to LGBTI 
people 

 discrimination protections for LGBTI people in federal law 

 discrimination protections for LGBTI people in state and territory laws. 

The paper concludes with a list of discussion questions about how protections from 
discrimination on the basis of sexual orientation and sex and/or gender identity might 
be included in federal law. 

This discussion paper is based on a longer research paper prepared by Anna 
Chapman of the University of Melbourne. The research paper includes an appendix 
of the specific definitions contained in state and territory anti-discrimination 
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legislation. The research paper may be accessed at: 
http://www.humanrights.gov.au/human_rights/lgbti/lgbticonsult/research_paper.html  

2 A note on terminology 

The Commission acknowledges the significance of terminology and that the use of 
inappropriate terminology can be disempowering. The Commission also 
acknowledges that terminology is often contested.  

The term LGBTI is used in this paper as it is a broadly understood abbreviation that 
describes people who identify as lesbian, gay, bisexual, trans or intersex. 

2.1 Sexual orientation 

The term sexual orientation is used in this paper as a generic term to describe a 
person’s sexuality, their sexual preference or their sexual orientation. It includes the 
sexual orientation of people who identify as gay, lesbian or bisexual.  

2.2 Sex and/or gender identity 

There are various legal, social, medical and scientific opinions and theories about 
what constitutes sex and what constitutes gender. Sex is more generally understood 
as whether a person is male or female. The Commission recognises that some 
people do not have a sex identity that is either male or female or exclusively male or 
female. Gender is a cultural expression of sex identity (often but not always based on 
stereotypes of masculinity and femininity). Gender can be understood as a person 
looking, dressing or acting as male or female. Some people do not have a gender 
identity that is either exclusively male or female. Some people do not have a gender 
identity that is linked to their sex. 

The phrase sex and/or gender identity is used in this paper as a broad term to refer 
to diverse sex and/or gender identities and expressions. It includes being 
transgender, trans, transsexual and intersex. It also includes being androgynous, 
agender, a cross dresser, a drag king, a drag queen, genderfluid, genderqueer, 
intergender, neutrois, pansexual, pan-gendered, a third gender, and a third sex. It 
also includes culturally specific terms, such as sistergirl and brotherboy, which are 
used by some Aboriginal and Torres Strait Islander peoples. 

The Commission occasionally uses the phrase ‘gender identity’ in this paper because 
most of the existing state and territory laws use terminology related to gender.  

One of the issues that the Commission is interested in exploring through this 
consultation is the appropriate terminology to describe a range of sex and/or gender 
identities within federal anti-discrimination legislation.  

2.3 People who identify as being intersex 

The Commission is also interested to consider the issues faced by people who 
identify as being intersex. A person who is intersex is a person whose chromosomal, 

http://www.humanrights.gov.au/human_rights/lgbti/lgbticonsult/research_paper.html
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gonadal or anatomical sex is not exclusively ‘male’ or ‘female’. A person who is 
intersex may or may not identify their sex and/or gender identity as intersex. 

It should be noted that while there are a range of terms used in social contexts, this 
consultation is particularly interested in identifying appropriate terms for use in 
legislation.  

3 How can you participate in the consultation? 

The Commission invites all individuals and community organisations with an interest 
in these issues to make a contribution to this consultation process.  

3.1 Written comments 

You can make comments directly or upload attachments on this website [link]. 

Written comments can also be emailed to lgbti@humanrights.gov.au 

Comments can also be mailed to: 

LGBTI Discrimination Consultation 
Australian Human Rights Commission 
GPO Box 5218 Sydney NSW 2001 

In particular the Commission is interested in responses to the discussion questions 
listed at the end of this paper. However, you should not feel limited by these 
questions; they are simply intended as a guide.  

The deadline for comments is 26 November 2010. 

3.2 Participate in a roundtable conversation 

The Commission will hold two roundtable conversations in each of Sydney and 
Melbourne as part of this consultation. Each discussion will be led by a professional 
facilitator. Information about the roundtables can be found on the Commission 
website at: www.humanrights.gov.au/human_rights/lgbti/index. Alternatively you can 
email lgbti@humanrights.gov.au for more information. 

28 October 2010, Sydney  

Venue: Australian Human Rights Commission, Level 8, 133 Castlereagh Street, 
Sydney 

2.00 – 4.30pm - focussing on discrimination on the basis of sexual orientation 

6.00 – 8.30pm - focussing on discrimination on the basis of sex and/or gender 
identity 

9 November 2010, Melbourne 

mailto:lgbti@humanrights.gov.au
http://www.humanrights.gov.au/human_rights/lgbti/index
mailto:lgbti@humanrights.gov.au
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Venue: Victorian Equal Opportunity and Human Rights Commission, Level 3, 380 
Lonsdale Street, Melbourne VIC 3000 

3.00 – 5.30pm - focussing on discrimination on the basis of sexual orientation 

6.00 – 8.30pm - focussing on discrimination on the basis of sex and/or gender 
identity 

Some financial assistance may be available for individuals or organisations located in 
other states who are interested in attending the roundtables and who would be 
otherwise unable to do so. 

4 What will the Commission do with your contributions? 

The Commission will prepare a summary report for the Australian Government 
setting out what the Commission has heard from the community about protection 
from discrimination on the basis of sexual orientation and sex and/or gender identity.  

All comments provided to the Commission as part of this consultation may be 
published on the Commission website, unless you ask us to keep your comments 
confidential.  

The Commission will also publish brief summaries of the discussions held at each of 
the roundtable meetings.  

Remember, the deadline for written comments is 26 November 2010.  

5 What levels of discrimination are experienced by LGBTI 
people 

Discrimination limits participation in public life. The Commission is aware that there is 
empirical evidence that people who identify as lesbian, gay, bisexual, trans or 
intersex experience high levels of discrimination and violence. A 2005 study of 
people who self-identified as LGBTI found that two-thirds of participants modified 
their daily activities, at least some of the time, due to fear of prejudice or 
discrimination. This survey also found that 59.3% of participants reported 
experiencing personal insults or verbal abuse, whilst threats of violence or 
intimidation were reported by 23% of participants.2 Other studies reveal similarly high 
levels of violence and discrimination against LGBTI people.3 

There is also a growing body of evidence that indicates that LGBTI people 
experience anxiety and depression at higher rates than the heterosexual population. 
This is particularly the case for same-sex attracted young people, who experience 
both higher rates of depressive symptoms and higher rates of suicidal behaviour than 
do their heterosexual peers. A large Australian research project conducted recently 
concluded that the most effective response to addressing depression and suicidal 
behaviour amongst LGBTI people would be to institute measures to combat 
homophobia, transphobia and social prejudice in the general community.4 
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6 How do international human rights standards about 
discrimination apply to LGBTI people? 

There is no separate international human rights treaty focusing on sexuality and 
gender rights but all people have the same human rights regardless of their sexual 
orientation or sex and/or gender identity. In particular, all people have the 
fundamental rights of non-discrimination and equality before the law contained in 
articles 2 and 26 of the International Covenant on Civil and Political Rights (ICCPR).5 
Australia has committed to uphold these standards. 

Article 2 of the ICCPR sets out the principle of non-discrimination: 

Each State Party to the present Covenant undertakes to respect and ensure to all 
individuals within its territory and subject to its jurisdiction the rights recognised in the 
present Covenant, without distinction of any kind such as race, colour, sex, language, 
religion, political or other opinion, national or social origin, property, birth or other 
status. 

Article 26 of the ICCPR sets out the principle of equality: 

All persons are equal before the law and are entitled without any discrimination to the 
equal protection of the law. In this respect, the law shall prohibit any discrimination 
and guarantee to all persons equal and effective protection against discrimination on 
any ground such as race, colour, sex, language, religion, political or other opinion, 
national or social origin, property, birth or other status. 

Significantly, the Human Rights Committee has held that the reference to ‘sex’ in 
article 2 and article 17 (the right to privacy) of the ICCPR is ‘to be taken as including 
sexual orientation’.6 Moreover, sexual orientation is arguably subsumed under the 
category of ‘other status’.7 Applying the reasoning of the Human Rights Committee to 
complaints of sexual orientation it is arguable that sex and/or gender identity would 
also be covered under the ground of ‘other status’. Other human rights treaty bodies 
have also identified sexual orientation and in some cases gender identity, as 
prohibited grounds of discrimination.8 

On 18 December 2008, a non-binding Declaration on Sexual Orientation and Gender 
Identity9 was put to the UN General Assembly, reaffirming human rights and equality 
for all people and condemning violence and violation of human rights based on 
sexual orientation and gender identity. This document has been endorsed by over 60 
States including Australia. 

6.1 The Yogyakarta Principles 

In March 2007, a group of human rights experts developed what are known as the 
Yogyakarta Principles which consider the application of international human rights 
law in relation to sexual orientation and gender identity.10 

The Yogyakarta Principles are not legally binding themselves, but are an 
interpretation of already binding agreements from the view point of sexual orientation 
and gender identity. Therefore, the Yogyakarta Principles are persuasive in shaping 
our understanding of how existing binding human rights obligations apply and relate 
to people of all sexual orientations and gender identities.  
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In particular, Yogyakarta Principle 3 outlines the right to recognition before the law for 
all people regardless of gender identity: 

Everyone has the right to recognition everywhere as a person before the law. 
Persons of diverse sexual orientations and gender identities shall enjoy legal capacity 
in all aspects of life. Each person’s self-defined sexual orientation and gender identity 
is integral to their personality and is one of the most basic aspects of self-
determination, dignity and freedom. No one shall be forced to undergo medical 
procedures, including sex reassignment surgery, sterilisation or hormonal therapy, as 
a requirement for legal recognition of their gender identity. No status, such as 
marriage or parenthood, may be invoked as such to prevent the legal recognition of a 
person’s gender identity. No one shall be subjected to pressure to conceal, suppress 
or deny their sexual orientation or gender identity.  

In addition, Yogyakarta Principle 3 details actions that countries such as Australia 
should undertake to ensure they are not in breach of their human rights obligations. 

7 What discrimination protections exist for LGBTI people in 
federal laws? 

In 2008, the Commonwealth Parliament legislated to remove most discrimination 
experienced by same-sex couples from Commonwealth laws. 

However, recognition of LGBTI rights in federal law remains limited, especially when 
compared to the recognition of similar rights at the state and territory level. In 
particular: 

 federal anti-discrimination law regarding sexual orientation and sex and/or 
gender identity is virtually non-existent 

 federal industrial law fails to prohibit discrimination on the basis of gender 
identity 

 federal marriage law discriminates against people in same-sex 
relationships. 

7.1 Commonwealth anti-discrimination law 

Although state and territory laws provide protection from discrimination on the basis 
of sexual orientation, and in some cases gender identity, these laws have no 
application in relation to the Commonwealth or Commonwealth agencies such as 
Centrelink or Medicare.  

Federal anti-discrimination law contains very little, if any, effective coverage in 
relation to LGBTI rights. As mentioned earlier, there are no provisions at the federal 
level that make discrimination on the basis of sexual orientation, sex and/or gender 
identity or same-sex relationship status unlawful.  

Amendments to federal discrimination law to prohibit discrimination on the basis of 
sexual orientation and sex and/or gender identity could contribute to a significant 
cultural change. Such legislation would formally recognise these protections are as 
important as those prohibiting discrimination on the basis of race, sex, disability or 
age. However, such amendments would not in themselves stop the unequal 
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treatment of LGBTI people in all areas, due to the breadth of other federal legislation 
effecting fundamental rights. For example, federal discrimination law will not override 
potentially inconsistent federal legislation, such as the Marriage Act 1961 (Cth). 

(a) The Australian Human Rights Commission complaints process 

The Australian Human Rights Commission can inquire into and conciliate complaints 
regarding discrimination on the basis only of ‘sexual preference’ and only in the 
context of employment. Conciliation is an informal process that allows the 
complainant and the respondent to talk about the issues in the complaint and try to 
find a way to resolve the matter. The Commission can report a finding of 
discrimination to the Attorney-General, however there is no avenue to seek a tribunal 
or court hearing about discrimination of this kind and the Commission cannot enforce 
recommendations if it finds that discrimination has occurred.  

(b) Sex Discrimination Act 

The Sex Discrimination Act 1984 (Cth) (SDA) prohibits discrimination on the basis of 
‘sex’.11 Arguments that discrimination against lesbians and gay men on the basis of 
sexual orientation is a form of sex discrimination under the SDA have been explicitly 
rejected by Australian tribunals and courts.12 

The SDA defines a ‘man’ as a person of the male sex and a ‘woman’ as a person of 
the female sex.13 These definitions do not appear to recognise the full spectrum of 
sex diversity that exists. The SDA may not provide adequate protection to those who 
are of indeterminate sex (including people who identify as androgynous or third sex).  

It is not clear whether a person discriminated against on the basis of their gender 
identity could rely on the sex discrimination provisions of the SDA. These provisions 
are broad enough to protect people who are discriminated against because they do 
not conform to the public expectations and stereotypes of their sex, including social 
expectations of self-presentation in terms of dress and behaviour. However, whether 
this applies to people of diverse sex and/or gender identities is uncertain as it has not 
been tested in Australian tribunals or courts interpreting the SDA.14  

The SDA also prohibits discrimination on the basis of ‘marital status’, however this 
does not cover same-sex relationships. The Commission has recommended that this 
ground of discrimination should include same-sex relationships.15 A Senate inquiry 
report has recommended that the term ‘marital status’ be replaced with ‘marital or 
relationship status’ which would include people in same-sex relationships.16 

Were the ‘marital status’ ground of the SDA to be amended to include protection in 
relation to same-sex relationships, there might be consequences for areas of state 
and territory law that continue to discriminate against same-sex couples in the 
provision of services. 

7.2 Federal industrial law  

Since the 1990s federal industrial law has included limited protection from 
discrimination in employment on the basis of ‘sexual preference’. The Fair Work Act 
2009 (Cth) now prohibits discrimination on the basis of ‘sexual preference’ in relation 
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to all aspects of employment, from hiring, to promotion and training opportunities, 
and to dismissal.17 

The Fair Work Act does not, however, include provisions prohibiting discrimination or 
adverse action, on the basis of gender identity. 

7.3 Commonwealth marriage law 

Marriage has different meanings in different contexts. To some people marriage is a 
powerful symbolic union of two people in a religious or secular ceremony. To others, 
it is a legal contract recognised by the government. For many it is both. The term 
‘civil marriage’ refers to the legal concept of marriage. It does not refer to ‘civil unions’ 
which exist in some states and territories in Australia.  

The Marriage Act 1961 (Cth) continues to discriminate against same-sex couples and 
against people with diverse sex and/or gender identities. 

The federal legal concept of marriage is defined as ‘the union of a man and a woman 
to the exclusion of all others, voluntarily entered into for life’.18 In 2004 the Marriage 
Act was amended to specify the sex of the parties to a marriage. This was an attempt 
by the federal government to prevent same-sex marriage solemnised outside 
Australia (in a country such as the Netherlands, Belgium, or Canada) from being 
recognised by Australian law.19 

The Commission believes that formal relationship recognition, including civil 
marriage, should be available to same-sex couples on an equal basis with opposite-
sex couples. The Commission also supports the recognition in Australia of same-sex 
marriages entered into in other jurisdictions.20 

This consultation is not directly concerned with the question of whether same-sex 
marriage should be permitted in Australia. 

8 Other actions that could be taken by the Australian 
Government to protect the LGBTI human rights 

The development of a National Action Plan on Human Rights offers an opportunity to 
develop concrete actions to further the promotion and protection the human rights of 
LGBTI people in Australia.  

For example, such actions could include: 

 community education programs that aim to reduce homophobia and 
transphobia in our community 

 public sector human rights education and training that includes consideration 
of LGBTI rights 

 ensuring that all Commonwealth agencies have appropriate policies regarding 
support for people who are transitioning from one sex to another.  
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The Commission welcomes any further ideas of actions that could be included in a 
National Action Plan on Human Rights that would improve the enjoyment of human 
rights by LGBTI people in Australia. 

9 What discrimination protections exist for LGBTI people in 
state and territory laws? 

This section of the discussion paper outlines the discrimination protections that are 
found in state and territory laws throughout Australia. The existing protections are set 
out here to assist consideration of what protections could be included in federal anti-
discrimination law, and how they might be framed.  

(a) Discrimination 

Discrimination is usually defined in state and territory anti-discrimination laws to 
include both direct discrimination and indirect discrimination. 

Direct discrimination would occur where an LGBTI person is treated less favourably 
than a person who does not identify as LGBTI.21 For example, this would cover a 
situation where an employer treated a lesbian less favourably in a recruitment 
selection process than a heterosexual person with similar qualifications, and the less 
favourable treatment was because of her sexual orientation.  

Indirect discrimination would occur where an LGBTI person is disadvantaged by an 
unreasonable policy.22 For example, this would cover a situation where an employer 
has an informal policy of rewarding employees who take part in work sporting 
activities, team sports and weekend trips away. A trans or intersex colleague might 
be excluded from these activities if other staff are not comfortable with sharing 
change rooms, toilets and accommodation with that person. In a case such as this, 
an employer may have indirectly discriminated against the trans or intersex worker.  

(b) State and territory protection from discrimination on the basis of sexual 
orientation 

State and territory protections from discrimination on the basis of sexual orientation 
are worded in a number of different ways. 

The New South Wales law uses the term ‘homosexuality’, and ‘homosexual’ is 
defined to mean a ‘male or female homosexual’.23 This means that in New South 
Wales heterosexuality is not covered by the legislation, and bisexuality is only 
covered to the extent that the discrimination related to ‘the homosexual aspects’ of 
the person’s life, or their assumed homosexuality.24  
 
Other states and territories use the following terms: 
 

 ‘sexuality’ (Queensland, South Australia, Australian Capital Territory, and the 
Northern Territory)25  

 ‘sexual orientation’ (Victoria, Western Australia and Tasmania).26  
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Both the terms of ‘sexuality’ and ‘sexual orientation’ are defined in similar ways to 
include the concepts of ‘heterosexuality’, ‘homosexuality’, and ‘bisexuality’.27 Three 
definitions (Victoria, Western Australia, and the Australian Capital Territory) also 
name ‘lesbianism’.28  

(c) State and territory protection from discrimination on the basis of gender 
identity 

Most state and territory laws include separate provisions prohibiting discrimination on 
the basis of gender identity.  

 Victoria, Queensland and the Australian Capital Territory prohibit 
discrimination on the basis of ‘gender identity’.29 

 South Australia prohibits discrimination on the basis of a person’s ‘chosen 
gender’.30  

 Western Australian only prohibits discrimination on the basis of ‘gender 
history’ against ‘a gender reassigned person’ (a person who has received legal 
recognition of their preferred sex).31 

 New South Wales prohibits discrimination against a ‘transgender’ person and 
also some additional discrimination protections that relate to a ‘recognised 
transgender person’ (a person who has received legal recognition of their 
preferred sex).32  

Neither the Northern Territory nor the Tasmanian laws contain a separate gender 
identity ground. They both include ‘transsexuality’ within their sexuality ground.33  

The gender identity grounds generally cover a person who lives, or seeks to live, as a 
member of their preferred gender, and/or has assumed characteristics of that gender 
(whether by way of medical intervention or not).34 As the Anti-Discrimination Board 
(NSW) has pointed out in relation to the NSW law: 

A person does not have to have had any ‘sex change’ or other surgery, does not 
have to have taken any hormones in the past or to be taking them now. It does not 
matter what the person’s gender was at birth nor which gender is their preferred 
gender. It does not matter why a person is transgender. It does not matter how a 
person describes or ‘labels’ themself (for example, as transgender, trany, 
transsexual, or something else).35 

Three Australian state statutes contain additional provisions in relation to their gender 
identity grounds that specify particular conduct as an instance of discrimination:  

 The South Australian Act provides that requiring a person of a ‘chosen gender’ 
to assume characteristics of the sex with which the person does not identify is 
unlawful.36  

 The New South Wales Act provides that treating a ‘recognised transgender 
person’ as if they were their former sex is discrimination.37  

 The Western Australian Act provides similarly that to treat ‘a gender 
reassigned person’ as being of the person’s former sex is unlawful.38  
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The legal concepts ‘gender reassigned person’ and ‘recognised transgender person’ 
refer to people who have had a sex reassignment procedure or sex affirmation 
procedure and have received legal recognition of their new sex, either through a 
formal alteration of the birth register and their birth certificate, or through being issued 
with a recognition certificate.39  

(d) Specific state and territory protection from discrimination for people who 
identify as intersex 

No state or territory laws explicitly use the language of intersex, although all except 
Western Australia, the Northern Territory and Tasmania, refer to people of 
‘indeterminate sex’,40 and this description is thought to encompass intersex 
conditions.41  

Gender-related identity – proposed discrimination protection in the United 
States of America 

A Bill currently before the United States Senate contains an interestingly worded 
gender identity ground. The Bill for the Employment Non-Discrimination Act of 2009 
(S. 1584) adds new grounds of sexuality and gender identity to the current federal 
protections against discrimination in the employment context. In the Bill the term 
‘gender identity’ is defined to mean ‘the gender-related identity, appearance, or 
mannerisms or other gender-related characteristics of an individual, with or without 
regard to the individual’s designated sex at birth’.42  

The wording of the federal Bill has a number of advantages over the narrower 
Australian definitions that only protect people who identify as a member of the 
‘opposite’ or ‘other’ sex.  

(e) Extension of state and territory protections from discrimination on the basis of 
sexual orientation or gender identity 

All state and territory anti-discrimination statutes cover situations where an employer 
or other respondent assumed or thought that a person had a particular sexual 
orientation or gender identity, and on that basis discriminated against them. Four 
state and territory laws also cover situations where discrimination is related to sexual 
orientation or gender identity that the person had in the past (but no longer has).43 

In addition to prohibiting discrimination on the basis of sexual orientation or gender 
identity, all state and territory anti-discrimination statutes prohibit discrimination 
against a person where that conduct was a response to the sexual orientation or 
gender identity of the complainant’s ‘associate’ or ‘relative’.44 

Finally, state and territory anti-discrimination laws also extend the prohibition on 
discrimination to conduct that is done on the basis of characteristics that are 
generally thought to relate to people of that sexual orientation or gender identity.45 

(f) State and territory protection from vilification and harassment 

In addition to prohibiting discrimination on the grounds of sexual orientation, gender 
identity and relationships New South Wales, Queensland, the Australian Capital 
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Territory and Tasmania also prohibit vilification on these grounds.46 Vilification refers 
to communications made in public that incite ‘hatred towards, serious contempt for, 
or severe ridicule of,’ a person or group of people on the ground of their sexual 
orientation and sex and/or gender identity. This may include graffiti, comments made 
on radio or television, web pages with public access or verbal abuse in a public 
place. 

It is very difficult to prove vilification. It is not sufficient that the respondent’s conduct 
conveyed hatred or expressed serious contempt. Rather, it must be shown that the 
respondent’s conduct was capable, in an objective sense, of urging or arousing other 
people to feel hatred towards the complainant, on the ground of their sexual 
orientation and sex and/or gender identity.47 

Only the Northern Territory and Tasmanian statutes prohibit harassment, and these 
prohibitions are very limited. The Northern Territory statute prohibits ‘harassment’ on 
the ground of sexuality,48 whilst the Tasmanian statute prohibits harassing behaviour 
on the ground of the person’s relationship.49 The remaining state and territory anti-
discrimination statutes are silent on the issue of harassment related to sexual 
orientation, gender identity and relationship. 

(g) Exemptions from state and territory laws relevant to discrimination on the 
basis of sexual orientation or gender identity 

Each state and territory anti-discrimination statute contains a number of exemptions 
that might be raised by an employer or other respondent to justify discriminatory 
conduct.50 It is not unlawful to discriminate if an exemption applies.  

It is important to note that anti-discrimination legislation is remedial in character, and 
is designed to achieve the public purpose of redressing discrimination and upholding 
equal opportunity. Accordingly, the courts interpret exemptions narrowly.51  

The range of exemptions, and their wording, varies considerably between states and 
territories. For example, whilst the Victorian Act contains numerous exemptions, the 
Tasmanian statute contains relatively few exemptions relating to sexual orientation, 
or gender identity.  

Below are some of the exemptions that may be applicable in relation to claims of 
discrimination on the basis of sexual orientation or gender identity. 

Discrimination in employment: 

 Discrimination in employment in religious institutions such as schools, 
hospitals, nursing homes, and welfare institutions, where the reason for the 
discriminatory decision is related to religious beliefs and principles.52 

 Discrimination in employment where the employment is in a private home.53 

 Discrimination in employment where discrimination arises because the 
employer has imposed a genuine occupational qualification for a position that 
relates to, for example, conducting clothing and body searches, or authenticity 
in dramatic performances.54 
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 Discrimination in employment where the employment is in a small business 
(that does not exceed five employees).55 

Discrimination in the provision of reproductive services and adoption services: 

 Discrimination in the provision of assisted reproductive technology services 
(and artificial fertilisation procedures).56 

 Discrimination in the provision of services by a government in relation to 
adoption.57 

Discrimination in education: 

 Discrimination in the provision of education in religious schools and in schools 
that are run in accordance with religious beliefs and principles.58 

Discrimination in accommodation: 

 Discrimination in the provision of accommodation where the accommodation is 
in the provider’s home (or the home of their relative).59 

Discrimination in sport: 

 Discrimination in sport on the ground of gender identity (or sex) where the 
discrimination arose out of a decision as to a person’s entitlement to 
participate in a single sex competitive sporting activity (or a competitive 
sporting activity where strength, stamina or physique is relevant).60   

Discrimination in superannuation and insurance: 

 Some discriminatory decisions that relate to the provision of financial services 
such as superannuation and insurance.61  

Discrimination that has statutory or tribunal authority: 

 Where the discriminatory conduct was done in order to comply with an order 
of a court, or some Act other than the anti-discrimination statute.62 

 Where the discriminatory conduct is exonerated by a tribunal order granting a 
temporary exemption from the relevant anti-discrimination statute.63 

The Victorian Act also has a very broad religious belief exemption that applies 
outside the context of religious institutions such as religious schools. It exonerates 
discrimination where the reason for the discriminatory decision related to the 
respondent’s religious beliefs and principles.64 The Western Australian statute has an 
exemption that relates to the provision of accommodation and the provision of 
education by a religious body,65 and the Northern Territory statute exempts 
accommodation provided by a religious body.66 

All state and territory laws (apart from the New South Wales Act) contain a distinctive 
type of exemption that allows positive measures designed to benefit specific groups if 
they have the objective of furthering equality.67 For example, this would allow the 
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provision of a benefit or service solely to members of the LGBTI communities, if the 
purpose was to promote equality.  

(h) Exemptions from state and territory laws regarding vilification 

The prohibitions on vilification have their own separate set of exemptions. These 
exemptions are consistent across the laws that prohibit vilification. The three 
exemptions are:  

 the conduct was a ‘fair report’ of a public act; or 

 the conduct would be covered by the defence of absolute privilege in a 
proceeding for defamation; or 

 the conduct was ‘done reasonably’ and in good faith, for academic, artistic, 
scientific or research purposes or for other purposes ‘in the public interest’.68 

10 Discussion questions 

The Commission invites comment on the following list of questions. You should not 
feel limited by these questions; they are simply intended as a guide.  

1. What benefit would there be in federal anti-discrimination laws prohibiting 
discrimination on the basis of sexual orientation and sex and/or gender 
identity? 

2. What benefit would there be in federal law prohibiting vilification and 
harassment on the basis of sexual orientation and sex and/or gender identity? 

3. Can you provide examples of situations where federal protections from 
discrimination on the basis of sexual orientation or sex and/or gender identity 
are needed because state and territory laws do not provide adequate 
protections? 

4. Have you experienced discrimination because of your sexual orientation or 
sex and/or gender identity for which there is no legal protection? 

5. Have you experienced vilification or harassment because of your sexual 
orientation or sex and/or gender identity for which there is no legal protection? 

6. What terminology should be used in federal anti-discrimination legislation if 
protection from discrimination on the basis of sexual orientation is to be 
included? 

7. What terminology should be used in federal anti-discrimination legislation if 
protection from discrimination on the basis of sex and/or gender identity is to 
be included?  

 What are the advantages or disadvantages of the terms used in state and 
territory laws, including: gender identity; chosen gender; gender history; a 
gender reassigned person; or a recognised transgender person; or 
transexuality? 
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 Should protection from discrimination be provided if a person has or 
appears to have the characteristics of any gender? 

8. What terminology should be used to ensure that people who identify as 
intersex are protected from discrimination in federal law? Should the term 
‘intersex’ be used? Should protection from discrimination on the basis of ‘sex’ 
include people who are of ‘indeterminate sex’? 

9. What special measures designed to benefit specific groups based on sexual 
orientation and sex and/or gender identity should be allowed by federal anti-
discrimination law? 

10. What other actions would you like to see the Australian Government take to 
better protect and promote the rights of LGBTI people in Australia? 
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