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ABSTRACT 
 

The Australian Government ratifying the Optional Protocol to the Convention against 

Torture in December 2017 was a positive step towards improving the treatment of some 

of the nation’s most vulnerable people. However, some of those vulnerable people are 

not on Australian soil. They are languishing in the detention facilities on Manus Island 

and Nauru. This thesis examines whether Australia’s obligations under the Optional 

Protocol should extend to those detention facilities, and concludes that Australia’s 

obligations should so extend. This position is based on an analysis of three distinct 

aspects of the implementation of the Optional Protocol: the current role of the 

Commonwealth Ombudsman in inspecting the detention facilities on Manus Island and 

Nauru; the Subcommittee on the Prevention of Torture’s guidance on cross-border 

monitoring; and the characterisation of the detention facilities as ‘places of detention’ 

under Australia’s jurisdiction and control pursuant to article 4 of the Optional Protocol. 

If Australia’s obligations under the Optional Protocol extend to the detention facilities, 

critical issues such as arbitrary and indefinite detention, treatment of the detainees, 

access to medical treatment, and living conditions can begin to be addressed.  
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INTRODUCTION 
 

The Optional Protocol to the Convention against Torture and Other Cruel, Inhuman or 

Degrading Treatment or Punishment (OPCAT) is an international treaty that obliges 

state parties to establish a regime of independent inspections of places of detention.1 

OPCAT is an optional protocol to the Convention Against Torture and Other Cruel, 

Inhuman or Degrading Treatment or Punishment (CAT).2 CAT obliges state parties to 

take necessary measures to prevent acts of torture in their jurisdiction.3 OPCAT builds 

upon CAT, and is intended to assist state parties to implement CAT and meet their 

obligations under CAT. The Australian Government ratified CAT in 1989,4 and signed 

OPCAT on 19 May 2009.5 On 9 February 2017, the Australian Government announced 

its intention to ratify OPCAT and implement it domestically by December 2017.6 On 21 

December 2017, the Australian Government ratified OPCAT.7  

 

The rationale of OPCAT is that the inspections will protect persons in detention by 

preventing torture and other cruel, inhuman or degrading treatment or punishment 

(hereafter referred to as ill-treatment).8 An OPCAT compliant inspection should 

prevent human rights abuses by identifying existing risk factors and suggesting possible 

safeguards.9 The independent inspections are to be carried out regularly, by both 

international and national bodies.10 The international inspection body is the United 

                                                
1 Optional Protocol to the Convention Against Torture and other Cruel, Inhuman and Degrading 
Treatment or Punishment, opened for signature 4 February 2003, 2375 UNTS 237 (entered into 
force 22 June 2006) art 1 (‘OPCAT’); Australian Human Rights Commission, OPCAT in Australia: 
Consultation Paper (2017) 3. 
2 Convention Against Torture and other Cruel, Inhuman and Degrading Treatment or Punishment, 
opened for signature 10 December 1984, 1465 UNTS 85 (entered into force 26 June 1987) (‘CAT’). 
3 CAT art 2(1). 
4 Office of the United Nations High Commissioner for Human Rights, Ratification Status for CAT - 
Convention against Torture and Other Cruel Inhuman or Degrading Treatment or Punishment 
(2018) 
<http://tbinternet.ohchr.org/_layouts/TreatyBodyExternal/Treaty.aspx?Treaty=CAT&Lang=en>. 
5 Office of the United Nations High Commissioner for Human Rights, Ratification Status for CAT-
OP - Optional Protocol of the Convention against Torture (2018) 
<http://tbinternet.ohchr.org/_layouts/TreatyBodyExternal/Treaty.aspx?Treaty=CAT-OP&Lang=en>. 
6 Minister for Foreign Affairs and Attorney General, ‘Improving oversight and conditions in 
detention’ (Media Release, 9 February 2017). 
7 Office of the United Nations High Commissioner for Human Rights, Ratification Status for CAT-
OP, above n 5; Minister for Foreign Affairs and Attorney General, ‘Ratification of OPCAT caps 
year of significant human rights achievements for Turnbull Government’ (Media Release, 15 
December 2017). 
8 OPCAT preamble.  
9 Victorian Ombudsman, ‘Victoria can protect human rights by acting on OPCAT: Ombudsman’ 
(Media Release, 3 April 2017). 
10 OPCAT art 1. 
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Nations Subcommittee on the Prevention of Torture (SPT). State parties to OPCAT 

agree to allow the SPT to visit and carry out inspections of the relevant places of 

detention.11 The national inspection bodies are the National Preventive Mechanisms 

(NPMs). State parties to OPCAT are required to establish one or more independent 

NPMs to regularly visit, inspect and monitor all relevant places of detention.12 Article 4 

of OPCAT states that each state party shall allow visits by the NPM and SPT to any 

places of detention under the state’s jurisdiction and control.13 Specific examples of 

places of detention are not provided by OPCAT, so it will be necessary for the 

Australian Federal, State and Territory Governments to do a stocktake of all places of 

detention in their jurisdictions to which OPCAT obligations will apply.14 

 

Typical categories of places of detention in Australia are prisons, juvenile detention 

centres, mental health facilities and immigration detention centres.15 It is beyond the 

scope of this thesis to discuss the applicability of Australia’s OPCAT obligations to 

prisons, juvenile detention centres and mental health facilities in Australia. In any event, 

the Australian Government has indicated that Australia’s OPCAT obligations will 

extend to these places of detention.16 The Australian Government has also accepted that 

immigration detention centres within Australian territory, including Christmas island, 

are within the scope of Australia’s OPCAT obligations.17 However, when the Australian 

Government announced its plans to ratify OPCAT, the Attorney-General was asked 

whether offshore detention facilities run by contractors would be included in Australia’s 

oversight.18 The Attorney-General responded by saying only that: ‘in relation to Nauru 

and Manus Island those facilities are conducted by the Governments respectively of 

                                                
11 Ibid arts 2, 4; Australian Human Rights Commission, OPCAT: Optional Protocol to the 
Convention against Torture (7 August 2017) <http://www.humanrights.gov.au/our-work/rights-and-
freedoms/projects/opcat-optional-protocol-convention-against-torture>. 
12 OPCAT arts 3, 17; Australian Human Rights Commission, OPCAT, above n 11. 
13 OPCAT art 4(1). 
14 Australian Treaty National Interest Analysis [2012] ATNIA 6, [12]. 
15 Ibid [30]. 
16 Minister for Foreign Affairs and Attorney General, ‘Ratification of OPCAT’, above n 7. 
17 Australian Human Rights Commission, Asylum seekers, refugees and human rights: Snapshot 
Report (2nd edn) (2017), 18 <https://www.humanrights.gov.au/our-work/asylum-seekers-and-
refugees/publications/asylum-seekers-refugees-and-human-rights-snapsho-0>; Ben Doherty, Helen 
Davidson and Paul Karp, ‘Juvenile justice to face scrutiny after Australia ratifies torture treaty’, The 
Guardian (online), 9 February 2017 <https://www.theguardian.com/australia-
news/2017/feb/09/australia-to-ratify-torture-treaty-but-manus-island-and-nauru-exempt>. 
18 Interview with the Hon Julie Bishop MP, Minister for Foreign Affairs and the Hon George 
Brandis QC, Attorney-General Senator (Joint doorstop interview, 9 February 2017). 
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Nauru and New Guinea’.19 This is a strong indication that the Australian Government 

does not intend for its OPCAT obligations to extend to Manus Island and Nauru. 

 

The focus of this thesis is whether, in spite of the Australian Government’s intention, 

Australia’s OPCAT obligations should extend to the detention facilities on Manus 

Island in Papua New Guinea (PNG) and on the Republic of Nauru (Nauru) where 

approximately 800 refugees and asylum seekers are currently held.20 A conventional 

doctrinal methodology has been used to explore and analyse Australia’s obligations 

under OPCAT, relevant domestic legislation, applicable domestic and international case 

law, and international materials and guidance regarding the implementation of OPCAT 

both generally and in specific jurisdictions. This thesis concludes that Australia’s 

obligations should so extend, and supports this position using three distinct arguments, 

which are detailed in Chapters I, II and III.  

 

In Chapter I, the thesis first details the role of the NPM, with a particular focus on the 

Office of the Commonwealth Ombudsman (Ombudsman) as the coordinating NPM for 

Australia. The analysis then focuses on the existing powers of the Ombudsman, which 

include the power to inspect the detention facilities on Manus Island and Nauru. The 

argument made by Chapter I is that as the Ombudsman already holds this inspection 

power, the power should be maintained and the inspections of Manus Island and Nauru 

should be considered within the ambit of OPCAT.  

 

Chapter II contends that the detention facilities on Manus Island and Nauru should fall 

within Australia’s OPCAT obligations due to specific guidance provided by the SPT to 

all state parties. First, the SPT’s purpose and functions are outlined to contextualise the 

authority of the SPT to advise state parties on implementation issues. The relevant 

guidance provided by the SPT is then summarised, which states that in a situation such 

as offshore detention, agreements should be reached between the two states such that 

both states have the capacity to conduct OPCAT inspections.21 Chapter II goes on to 

explain that once such an agreement is reached, section 198AHA of the Migration Act 

                                                
19 Ibid. 
20 Asylum Insight, Statistics: Providing up-to-date statistics on asylum seekers in Australia and 
internationally (May 2018) <http://www.asyluminsight.com/statistics/#.WxI9AVOFPfa>. This 
number is subject to change due to some refugees being relocated to resettle in the United States.  
21 Committee against Torture, Ninth annual report of the Subcommittee on Prevention of Torture 
and Other Cruel, Inhuman or Degrading Treatment or Punishment, 57th sess, Agenda Item 5, UN 
Doc CAT/OP/C/57/4 (22 March 2016), annex V [26]–[28] (‘Ninth annual report’). 
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will be engaged which will provide the Australian Government with the power and 

authority to carry out the agreement by entering the countries, carrying out the 

inspections and making recommendations.22 Chapter II concludes that the Australian 

Government should follow the authoritative guidance of the SPT in its implementation 

of OPCAT, to avoid the SPT echoing its existing guidance through specific 

recommendations to Australia.  

 

Chapter III presents a more multifaceted argument than the previous two chapters. 

Chapter III argues that, pursuant to an interpretation and application of the provisions 

and definitions of the OPCAT treaty, the detention facilities on Manus Island and Nauru 

fall within Australia’s obligations as they can be characterised as ‘places of detention’ 

under article 4 of OPCAT. Article 4 of OPCAT requires three elements to be satisfied 

before the detention facilities can be characterised as places of detention. These 

elements are: that the facilities are under Australia’s jurisdiction and control; that the 

facilities are places where persons may be deprived of their liberty; and that the 

deprivation of liberty is by virtue of the orders of a public authority. Chapter III finds 

that, under domestic law, whether the facilities are under Australia’s jurisdiction and 

control is contentious. However, the facilities are under Australia’s jurisdiction and 

control from an international law perspective. Further, the facilities can be characterised 

as places where persons are deprived of their liberty, despite more open arrangements 

being adopted on both islands, as the refugees and asylum seekers remain detained 

within the physical parameters of the islands and are unable to leave at will. Finally, the 

deprivation of liberty is by virtue of the orders of a public authority, as the refugees’ and 

asylum seekers’ deprivation of liberty is effected entirely by state bodies of Australia 

and PNG and Nauru respectively. Chapter III concludes that the detention facilities on 

Manus Island and Nauru fall within Australia’s obligations pursuant to article 4.  

 

Chapter IV outlines some of the pressing issues on Manus Island and Nauru that 

OPCAT inspections could address if Australia were to include the islands in its 

inspections. It is beyond the scope of this thesis to outline all of the issues stemming 

from the Manus Island and Nauru facilities that warrant urgent attention. However, 

some of the issues that OPCAT inspections could most effectively address are arbitrary 

and indefinite detention, the treatment of detainees, access to medical treatment, and 

                                                
22 Migration Act 1958 (Cth) s 198AHA(2)(a). 
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living conditions. Chapter IV examines each of these issues, by outlining examples of 

the events occurring at the facilities on Manus Island and Nauru and then illustrating 

how OPCAT could rectify this treatment. The thesis concludes that Australia’s 

obligations under OCPAT should extend to Manus Island and Nauru, for the above 

outlined three reasons, in order to begin to reduce and prevent the torture and other ill-

treatment experienced by the detainees.  
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CHAPTER I – THE ROLE OF THE OMBUDSMAN 
 

It would be logical for Australia’s obligations under OPCAT to extend to the detention 

facilities on Manus Island and Nauru because the framework for Australia to inspect 

those facilities is already in place. This Chapter will briefly detail the structure and 

powers of NPMs, including the Ombudsman as coordinating NPM for Australia, before 

turning to an analysis of the Ombudsman’s existing power to undertake inspections of 

immigration detention facilities.   

 

A. NPM structure  
 
NPM structure will differ between OPCAT state parties and each state party may design 

its NPM structure to best complement its particular legal and administrative practices.23 

The NPM can consist of one body or several bodies as well as supervisory or 

coordinating bodies. It is essential that NPMs are entirely independent with no 

relationship to the Minister responsible for the places of detention.24 A body that is 

designated or created as an NPM should be expert in the field and have the required 

capabilities and professional knowledge to carry out inspections of the particular places 

of detention.25 

 

The Australian Government has decided on a mixed model NPM, meaning the NPM 

inspection function will be carried out by multiple Federal, State and Territory 

independent bodies.26 This mixed model was deemed most appropriate as most places 

of detention under Australia’s jurisdiction are controlled by the States and Territories.27 

The various NPM bodies will be organised and coordinated by an overarching national 

body to ensure greater consistency across the NPM bodies. When OPCAT was formally 

ratified, the Commonwealth Attorney-General and the Minister for Foreign Affairs 

confirmed that the Ombudsman would fulfil this coordination role.28 The Ombudsman 

will have residual inspection powers for any places of detention that are not covered by 

                                                
23 Australian Human Rights Commission, Consultation Paper, above n 1, 5. 
24 OPCAT art 18(1).  
25 Ibid art 18(2). 
26 Australian Human Rights Commission, Consultation Paper, above n 1, 8. 
27 Human Rights law Centre, Torture Convention - the Australian Government OPCAT 
announcement (22 February 2017) <https://www.hrlc.org.au/bulletin-content/2017/2/22/torture-
convention-the-australian-government-opcat-announcement>. 
28 Minister for Foreign Affairs and Attorney General, ‘Ratification of OPCAT’, above n 7. 
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other NPM bodies to ensure there are no gaps in OPCAT’s application.29 The 

Ombudsman will also be expected to identify systemic issues across differing areas of 

detention and ascertain areas of concern.30  

 

B. NPM powers  
 

Australia’s NPMs, including the Ombudsman as coordinating NPM, must be prescribed 

three essential powers under OPCAT: 

1. the power to visit and inspect; 

2. the power to make recommendations; and  

3. the power to submit proposals.31 

A state party is free to grant an NPM additional powers, provided these three minimum 

powers are granted.  

 

i. The power to visit and inspect 
 

Once set up, an NPM must have the power to regularly visit and inspect the places of 

detention under the state party’s jurisdiction and control.32 NPMs must be free to choose 

where they visit and who they interview.33 The NPM will examine how the people who 

are detained are treated, and endeavour to implement or strengthen protections against 

torture and other ill-treatment.34 The NPM will identify problematic issues in the place 

of detention, ideally before any ill treatment has occurred or the problem has 

escalated.35 State parties must grant NPMs the opportunity to have private interviews 

with detainees, or any other person who the NPM believes may contribute relevant 

information.36  

 

 

 

 

                                                
29 Australian Human Rights Commission, Consultation Paper, above n 1, 7. 
30 Ibid 8. 
31 OPCAT art 19. 
32 Ibid arts 4, 19(a). 
33 Ibid art 20(e). 
34 Ibid art 19(a). 
35 Australian Human Rights Commission, Consultation Paper, above n 1, 5. 
36 OPCAT art 20(d). 
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ii. The power to make recommendations  

 

An NPM must have the power to make recommendations to the relevant authorities 

regarding the treatment and conditions observed during inspections.37 The authorities of 

the state party must examine the recommendations and engage with the NPM regarding 

implementation measures.38 The state party should also publish and disseminate the 

annual and thematic reports and findings of the NPM.39 

 

iii. The power to submit proposals  

 

An NPM must have the power to submit proposals and observations to governments 

and parliament concerning existing or proposed legislation and policies that are relevant 

to its mandate.40  

 

C. The Ombudsman’s existing powers 
 

Following its announcement as Australia’s NPM coordinator, the Ombudsman stated 

that it would ‘continue to undertake inspections within its legislated mandate under the 

Ombudsman Act 1976, including with regards to immigration detention facilities’.41 The 

Ombudsman’s power to undertake inspections of immigration detention facilities under 

the Ombudsman Act 1976 (Cth) is part of the Ombudsman’s ‘own motion’ powers. 42 

The Ombudsman currently conducts inspections of immigration detention centres in 

order to monitor the conditions and services provided to detainees and the refugee status 

assessment process.43 These inspections extend to the detention facilities on Manus 

Island and Nauru, as well as detention centres within Australia.44 The inspections are 

undertaken every six months.45 After each inspection, the Ombudsman provides 

feedback to the detention facility including observations and suggestions, and submits a 

                                                
37 Ibid art 19(b). 
38 Ibid art 22. 
39 Ibid art 23; Australian Human Rights Commission, Consultation Paper, above n 1, 6. 
40 OPCAT art 19(c); Australian Human Rights Commission, Consultation Paper, above n 1, 6. 
41 Commonwealth Ombudsman, ‘15 December 2017: Commonwealth Ombudsman to be National 
Preventative Mechanism Coordinator for OPCAT’ (Media Release, 15 December 2017). 
42 Ombudsman Act 1976 (Cth) s 5(1)(b); Commonwealth Ombudsman, ‘15 December 2017’, above 
n 41. 
43 Commonwealth Ombudsman, Our inspections role (2017) 
<http://www.ombudsman.gov.au/about/our-inspections-role>. 
44 Commonwealth Ombudsman, Annual Report 2016–2017 (2017) 68. 
45 Ibid 69. 
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formal report to the Department of Home Affairs.46 The Ombudsman’s 2016–2017 

Annual Report reported that the level of cooperation between the Ombudsman’s office 

and the immigration detention network was generally high, and that immigration 

detention staff had a reasonable understanding of the role of the Ombudsman.47 

 

The Ombudsman also investigates complaints from detainees, interviews detainees that 

have been detained for more than six months, and reviews the cases of detainees who 

have been detained for more than two years.48 Under the Migration Act 1958 (Cth) 

(Migration Act), the Secretary of the Department of Home Affairs must provide the 

Ombudsman with a report relating to the circumstances of a person’s detention if they 

have been in detention for more than two years.49 The Ombudsman then provides the 

Minister with an assessment of the appropriateness of the detention arrangements. The 

Ombudsman may include recommendations as to whether the person should continue to 

be detained or whether other arrangements should be made such as being released into 

the community on a visa.50  

 

D. Conclusion  
 

It is clear that the Ombudsman is well equipped to include Manus Island and Nauru 

within the scope of Australia’s OPCAT obligations. The Ombudsman already has the 

legislative authority and the practical capacity to conduct the inspections. The 

Ombudsman has itself stated that it will continue to undertake inspections that already 

fall within its mandate. That mandate currently includes inspections of the facilities on 

Manus Island and Nauru. The purpose of the OPCAT treaty is to establish a 

comprehensive inspection network covering all places of detention under Australia’s 

jurisdiction and control. It would be counterproductive if Australia’s coordinating NPM 

had its powers reduced, rather than maintained and strengthened. The detention 

facilities on Manus Island and Nauru should therefore be included within Australia’s 

OPACT obligations and the Ombudsman should be responsible for conducting the 

inspections of the facilities.  

                                                
46 Ibid; On 20 December 2017, the Home Affairs Portfolio was established. It supersedes and 
encompasses the entirety of the Department of Immigration and Border Protection. 
47 Ibid. 
48 Commonwealth Ombudsman, Our inspections role, above n 43. 
49 Migration Act 1958 (Cth) s 486N. 
50 Ibid s 486O. 
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CHAPTER II – THE GUIDANCE OF THE SPT 
 

This Chapter proposes that Australia’s OPCAT obligations should extend to the 

detention facilities on Manus Island and Nauru as Australia should comply with the 

relevant guidance of the SPT. This Chapter will provide a brief background on the SPT 

to contextualise the importance of its guidance, before outlining the relevant guidance 

and why Australia should comply.  

 

A. The SPT  
 
The SPT has 25 members, who are chosen from among persons of ‘high moral 

character’ and have professional experience in the field of the administration of 

justice.51 The members of the SPT serve in an individual capacity and are required to be 

independent and impartial.52  

 

i. Visits to state parties  

 

The SPT establishes a program of regular visits to state parties.53 State parties must 

facilitate these visits and grant the SPT unrestricted access to all places of detention.54 

The SPT must be free to choose where it visits and who it interviews.55 Based on 

current practice, the SPT can be expected to visit Australia once every seven to ten 

years.56 During a visit, the SPT will meet with various detention authorities, 

governments, civil society, and the state party’s NPM.57 The state party must provide 

any relevant information that the SPT requests regarding the places of detention and the 

treatment of the detainees.58 State parties must also allow the SPT to have private 

interviews with detainees or any other person who the SPT believes may contribute 

relevant information.59  

 

                                                
51 OPCAT arts 5(1)–(2). 
52 Ibid art 5(6). 
53 Ibid art 13(1). 
54 Ibid arts 12(a), 14(1)(c). 
55 Ibid art 14(1)(e). 
56 Australian Human Rights Commission, Consultation Paper, above n 1, 7. 
57 Ibid. 
58 OPCAT arts 14(1)(a)–(b). 
59 Ibid art 14(1)(d). 
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Following a visit, the SPT will make confidential observations and recommendations to 

the state party.60 The state party is obliged to examine and implement these 

recommendations.61 If a state party refuses to cooperate and comply with its obligations 

to the SPT, or refuses to take steps to improve the situation in light of the SPT’s 

recommendations, the SPT may request that the United Nations Committee against 

Torture (Committee against Torture) make a public statement on the matter or publish 

the SPT’s report of its visit.62 

 

ii. The relationship between the SPT and NPM 

 

The SPT can advise and assist state parties in the establishment of their NPM by 

maintaining direct contact with the NPMs, offering training, and assisting them in 

evaluating the means necessary to strengthen protections for people in detention.63 The 

state party must encourage and facilitate contact between the SPT and NPM.64 The SPT 

will make recommendations and observations to state parties which aim to strengthen 

the capacity and mandate of their NPM.65 Article 12 of OPCAT obliges state parties to 

examine these recommendations and engage with the SPT regarding implementation.66  

 

B. The SPT’s guidance  
 

In its ninth annual report, the SPT included guidance regarding NPMs and the cross-

border monitoring of persons in detention.67 The guidance was concerned with the 

scenario where a state party to OPCAT (called a ‘sending’ state) entered into an 

arrangement with another state (called a ‘receiving’ state), where people detained by the 

sending state were held in facilities located in the receiving state.68 This guidance is 

applicable to Australia (as the ‘sending’ state) which has entered into such arrangements 

                                                
60 Ibid arts 11(1)(a), 16(1). 
61 Ibid art 12(d). 
62 Ibid art 16(4). 
63 Ibid arts 11(1)(b)(i)–(iii). 
64 Ibid art 12(c). 
65 Ibid art 11(1)(b)(iv). 
66 Ibid art 12(d). 
67 Ninth annual report, UN Doc CAT/OP/C/57/4, annex V. 
68 Ibid annex V [26]. 
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with both PNG and Nauru (as the ‘receiving’ states),69 whereby people initially detained 

by Australia are now held in facilities on Manus Island and Nauru.70 

 

The SPT advises that the sending state should ensure that its agreement with the 

receiving state provides for the sending state’s NPM to have the legal and practical 

capacity to visit detainees in accordance with the provisions of OPCAT.71 The SPT 

further advises that the agreement should provide that, following a sending state’s 

NPM’s visit to a receiving state, the NPM should be able to present its 

recommendations and engage in dialogue with the authorities of both the sending and 

receiving states.72 The relevant agreement should provide for the variation of the 

agreement terms in light of any recommendations made.73 

 

The SPT also provides guidance on the procedure to be followed if the receiving state is 

a state party to OPCAT with an established NPM. The SPT advises that the relevant 

agreement should provide for the receiving state’s NPM to similarly have the capacity 

to visit detainees.74 The SPT advises that the receiving state’s NPM should also be able 

to present recommendations to the authorities of the sending and receiving states.75 The 

NPMs of the sending and receiving states should liaise with one another regarding the 

visits and should consider undertaking joint visits and making joint recommendations 

where possible.76 The SPT advises that where there is a difference of approach or 

expectation between the respective state NPMs, the higher expectations will be 

applicable to the detainees, as this reflects the overarching principles of prevention 

according to international standards.77 

                                                
69 Memorandum of Understanding between the Republic of Nauru and the Commonwealth of 
Australia, relating to the Transfer to and Assessment of persons in Nauru, and Related Issues’ 
(signed and entered into force 3 August 2013); Memorandum of Understanding between the 
Government of the Independent State of Papua New Guinea and the Government of Australia, 
relating to the Transfer to, and Assessment and Settlement in, Papua New Guinea of Certain 
Persons, and Related Issues (signed and entered into force 6 August 2013). 
70 Migration Act 1958 (Cth) s 198AD(2); Memorandum of Understanding between the Republic of 
Nauru, above n 69, 3; Memorandum of Understanding between the Government of the Independent 
State of Papua New Guinea, above n 69, 4; Regional Resettlement Arrangement between Australia 
and Papua New Guinea (signed and entered into force 19 July 2013) 1; Plaintiff M68/2015 v 
Minister for Immigration and Border Protection (2016) 257 CLR 42, 60; Plaintiff S195/2016 v 
Minister for Immigration and Border Protection (2017) 91 ALJR 857, 859. 
71 Ninth annual report, UN Doc CAT/OP/C/57/4, annex V [26]. 
72 Ibid annex V [27]. 
73 Ibid. 
74 Ibid annex V [28]. 
75 Ibid annex V [29]. 
76 Ibid annex V [30]. 
77 Ibid annex V [31]. 
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To act in conformity with this guidance, the Australian government should ensure that 

agreements are reached and implemented with the governments of PNG and Nauru to 

allow the Australian NPM to legally and practically visit and inspect the detention 

facilities in both locations. Neither PNG nor Nauru have established an NPM. PNG has 

not ratified OPCAT.78 Nauru ratified OPCAT on 24 January 2013,79 however has not 

established an NPM despite pressure from the United Nations to do so.80 Therefore, the 

guidance from the SPT regarding the procedure to be followed if the receiving state is a 

state party to OPCAT with an established NPM is not applicable at this stage. Any 

agreement between the Australian Government and the PNG and Nauruan Governments 

respectively would not need to address the capacities or other rights of a receiving state 

NPM, as one does not exist. However, it would be appropriate for the agreements to 

provide for the receiving state to also have the capacity to visit detainees,81 as a ‘natural 

consequence’ of the receiving state’s ‘general right to visit all those deprived of their 

liberty on the basis of public authority and under the jurisdiction and control of the state 

party’.82 Further, any agreements would need to be amended to include the capacities 

and rights of the receiving state NPM if PNG or Nauru established an NPM in the 

future, to ensure the receiving state’s NPM also has capacity to conduct inspections and 

make recommendations.  

 

i. Section 198AHA of the Migration Act 

 

Once an agreement or arrangement is entered into with the respective governments of 

PNG or Nauru, section 198AHA of the Migration Act will be engaged. Section 

198AHA applies ‘if the Commonwealth enters into an arrangement with a person or 

body in relation to the regional processing functions of a country’.83 An ‘arrangement’ 

is broadly defined to include ‘an arrangement, agreement, understanding, promise or 

                                                
78 Office of the United Nations High Commissioner for Human Rights, Ratification Status for CAT-
OP, above n 5. 
79 Ibid. 
80 Committee against Torture, Tenth annual report of the Subcommittee on Prevention of Torture 
and Other Cruel, Inhuman or Degrading Treatment or Punishment, 60th sess, Agenda Item 2, UN 
Doc CAT/C/60/3 (3 April 2017) 6 [27] (‘Tenth annual report’); Office of the United Nations High 
Commissioner for Human Rights, UN torture prevention body urges Nauru to set up detention 
monitoring mechanism (6 May 2015) 
<http://www.ohchr.org/EN/NewsEvents/Pages/DisplayNews.aspx?NewsID=15926&LangID=E>. 
81 Ninth annual report, UN Doc CAT/OP/C/57/4, annex V [28]. 
82 Ibid. 
83 Migration Act 1958 (Cth) s 198AHA(1). 
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undertaking, whether or not it is legally binding’.84 The words ‘person or body’, when 

read with subsection 2C(1) of the Acts Interpretation Act 1901 (Cth), include a body 

politic, such as the executive government of a country.85 Section 198AHA prescribes 

that the Australian Government may ‘take, or cause to be taken, any action in relation to 

the arrangement or the regional processing functions of the country’ and may ‘do 

anything else that is incidental or conducive to the taking of such action’.86 ‘Action’ is 

defined to include ‘exercising restraint over the liberty of a person; and action in a 

regional processing country or another country’ meaning that the section’s power 

applies to actions taken by the Australian Government in PNG and Nauru.87  

 

The Explanatory Memorandum of the Bill inserting section 198AHA into the Migration 

Act confirms that section 198AHA provides the Australian Government and Australian 

officials with the authority to assist the governments in PNG and Nauru to carry into 

effect arrangements for the processing and management of asylum seekers who have 

been taken to those countries.88 Carrying out inspections of the detention facilities on 

Manus Island and Nauru should be considered part of the ‘management’ of asylum 

seekers who have been taken to these countries, and an arrangement between Australia 

and the respective countries for the purpose of carrying out OPCAT inspections should 

be considered an arrangement in relation to the regional processing functions of Manus 

Island and Nauru. Section 198AHA would thus authorise the Australian Government to 

take any action in relation to the given arrangements,89 such as entering the countries for 

the purposes of carrying out inspections and making recommendations.  

 

C. Conclusion  
 

The SPT’s mandate includes making recommendations to state parties regarding the 

operation of their NPM.90 Under article 12 of OPCAT, the Australian Government 

undertakes to examine any recommendations of the SPT and engage with the SPT 

regarding the implementation of the recommendations.91 The SPT has made its position 

                                                
84 Ibid s 198AHA(5). 
85 Plaintiff M68/2015 v Minister for Immigration and Border Protection (2016) 257 CLR 42, 71. 
86 Migration Act 1958 (Cth) ss 198AHA(2)(a), (c). 
87 Ibid s 198AHA(5). 
88 Explanatory Memorandum, Migration Amendment (Regional Processing Arrangements) Bill 2015 
(Cth) 2. 
89 Migration Act 1958 (Cth) s 198AHA(2)(a). 
90 OPCAT art 11(1)(b)(iv). 
91 Ibid art 12(d). 
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clear regarding how the cross-border monitoring of persons in detention should operate. 

The Australian Government, in its implementation of OPCAT and establishment of its 

NPM, should follow the SPT’s guidance. The Australian Government should make 

arrangements with the PNG and Nauruan Governments in order to carry out inspections 

of the detention facilities on Manus Island and Nauru. If the Australian Government 

does not make such arrangements, and excludes the detention facilities from Australia’s 

OPCAT obligations, the SPT is likely to issue recommendations to Australia that repeat 

the guidance contained in the ninth annual report.92 Australia will then be obliged under 

article 12 to examine those recommendations and consult with the SPT regarding how 

Australia will implement the recommendations.93 Australia has the opportunity to avoid 

this process by implementing the OPCAT treaty in accordance with existing SPT 

guidance from the beginning.  

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

                                                
92 Ninth annual report, UN Doc CAT/OP/C/57/4, annex V. 
93 OPCAT art 12(d). 
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CHAPTER III – MANUS ISLAND AND NAURU AS ‘PLACES OF 
DETENTION’ 

 

This Chapter considers whether article 4 of OPCAT requires Australia’s OPCAT 

obligations to extend to the detention facilities on Manus Island and Nauru as they can 

be characterised as ‘places of detention’ under the treaty.94 The details of how OPCAT 

will be implemented in Australia, including what places will be considered ‘places of 

detention’, is still being established and may take some time. However, as stated earlier, 

the Attorney-General has indicated that the Australian Government does not intend for 

its OPCAT obligations to extend to the detention facilities on Manus Island and Nauru, 

as the facilities are conducted by the island’s respective governments.95 In other words, 

the Australian Government does not consider Manus Island and Nauru to be ‘places of 

detention’ for the purposes of Australia’s obligations under article 4 of OPCAT.  

 

To determine what constitutes a ‘place of detention’ article 4 must be analysed. ‘Places 

of detention’ are defined as any places under a state party’s ‘jurisdiction and control 

where persons are or may be deprived of their liberty, either by virtue of an order given 

by a public authority or at its instigation or with its consent or acquiescence’.96 

‘Deprivation of liberty’ is further defined in article 4, as ‘any form of detention or 

imprisonment or the placement of a person in a public or private custodial setting which 

that person is not permitted to leave at will by order of any judicial, administrative or 

other authority’.97  

 

Therefore, to determine whether the detention facilities on Manus Island and Nauru are 

‘places of detention’ for the purposes of Australia’s obligations under article 4 of 

OPCAT, three questions need to be answered: 

 

1. Are the detention facilities under Australia’s jurisdiction and control? The 

position under domestic Australian law and international law will be considered. 

                                                
94 Ibid art 4(1). 
95 Interview with the Hon Julie Bishop MP, Minister for Foreign Affairs and the Hon George 
Brandis QC, Attorney-General Senator (Joint doorstop interview, 9 February 2017). 
96 OPCAT art 4(1). 
97 Ibid art 4(2). 



 18 

2. Are the detention facilities places where persons are or may be deprived of their 

liberty, in that they are detained or imprisoned or placed in a public or private 

custodial setting which they are not permitted to leave at will? 

3. If the detention facilities are places where persons are or may be deprived of 

their liberty, is that deprivation of liberty either by virtue of an order given by a 

public authority or at its instigation or with its consent or acquiescence? 

 

A. Jurisdiction and control 
 

There has been international debate regarding the interpretation of the phrase 

‘jurisdiction and control’ in article 4 of OPCAT. This is largely because the French 

translation of the treaty text uses the phrase ‘jurisdiction or control’ rather than 

‘jurisdiction and control’.98 This raises the question as to whether a state party’s 

jurisdiction and control over a place of detention needs to be demonstrated, or whether 

one or the other is sufficient. Where there is such a discrepancy in interpretation, it is in 

line with international human rights principles to follow the more human rights friendly 

interpretation.99 Generally, if a state party has jurisdiction over a place, by that fact it 

exercises control.100 The uncertainty arises where a state party appears to have control, 

but where jurisdiction is not clear. From a practical perspective, the NPM and SPT need 

to be able to make recommendations to a state party that are going to be acknowledged 

and observed. It would be pointless for them to make recommendations regarding a 

place where the state party lacks the jurisdiction or control to implement the 

recommendation.101 This is what should be born in mind when deciding whether a place 

is under Australia’s jurisdiction and/or control. 

 

i. Domestic law 
 

Whether Australia’s offshore detention facilities on Manus Island and Nauru can be 

considered under Australia’s jurisdiction and control has been the subject of domestic 

                                                
98 Alice Edwards, ‘The Optional Protocol to the Convention Against Torture and the Detention of 
Refugees’ (2008) 57 International and Comparative Law Quarterly 789, 802; Rachel Murray et al, 
‘The Optional Protocol to the UNCAT: Preventive Mechanisms and Standards’ (Report on the First 
Annual Conference on the Implementation of the Optional Protocol to the UN Convention Against 
Torture (OPCAT), Law School, University of Bristol, 19–20 April 2007) 17. 
99 Edwards, above n 98, 802; Murray et al, above n 98, 17. 
100 Edwards, above n 98, 802. 
101 Murray et al, above n 98, 17. 
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judicial consideration. The Australian Government has consistently maintained that the 

facilities on Manus Island and Nauru are not under Australia’s jurisdiction and control, 

but are conducted by the respective governments of PNG and Nauru.  

 

Nauru  

 

In the case of Plaintiff M68/2015 v Minister for Immigration and Border Protection 

(Plaintiff M68), the Australian High Court considered whether the detention facilities 

on Nauru are controlled by Australia.102 The Plaintiff in Plaintiff M68 was an 

‘Unauthorised Maritime Arrival’ (UMA) who was removed from Australia and taken to 

Nauru by Australian officers.103 She was detained in the Nauru Regional Processing 

Centre (RPC) from 24 March 2014 until 2 August 2014, when she was temporarily 

transferred to Australia to receive medical treatment.104 Before she could be returned to 

Nauru, the Plaintiff commenced proceedings in the High Court seeking various orders 

to allow her to stay in Australia.105 One of the Plaintiff’s arguments was that the 

Australian Government had participated in her detention in a substantial and practical 

way, and that the Australian Government’s participation was not authorised by statute 

or otherwise.106 In response, the Australian Government did not rely on any statutory or 

non-statutory executive power as authorising the detention of the Plaintiff, but instead 

maintained that it was the executive Government of Nauru that had detained the 

Plaintiff.107  

 

Plaintiff M68 contains five separate judgments: the joint judgment of French CJ, Kiefel 

and Nettle JJ (the joint judgment), and the separate judgments of Bell, Gageler, Keane 

and Gordon JJ. Each judgment considered whether it was the Australian Government or 

the Nauruan Government that controlled the Plaintiff’s detention on Nauru. Their 

honours were split four against three on this issue, with a bare majority finding that it 

was the Nauruan Government that controlled the Plaintiff’s detention. 

 

                                                
102 Plaintiff M68/2015 v Minister for Immigration and Border Protection (2016) 257 CLR 42. 
103 Ibid 43. 
104 Ibid. 
105 Ibid 45. 
106 Ibid 66. 
107 Ibid. 
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There are two key arrangements between the Australian Government and the Nauruan 

Government in relation to regional processing on Nauru, and Plaintiff M68 provides an 

overview of each: 

 

1. The ‘Memorandum of Understanding between the Republic of Nauru and the 

Commonwealth of Australia, relating to the Transfer to and Assessment of 

persons in Nauru, and Related Issues’ (Nauru MOU), entered into on 3 August 

2013, under which Nauru agreed to accept the transfer of UMA’s from Australia 

to Nauru,108 to assess their claims to refugee status, and provide settlement 

opportunities where appropriate.109 The Australian Government contracted for 

the construction and maintenance of the Nauru RPC and funded all costs 

associated with it, in accordance with the Nauru MOU.110 

2. The ‘Administrative Arrangements for regional processing and settlement 

arrangements in Nauru’ (Nauru Administrative Arrangements), entered into 

on 11 April 2014, which gave effect to the Nauru MOU, and under which the 

Australian Government was to engage contractors to assist Nauru with its 

regional processing functions, and was to bear all costs incurred under the 

MOU.111 

 

In addition, the Australian Government entered into a contract with Transfield Services 

(Australia) Pty Ltd (Transfield) in March 2014, in relation to the provision of garrison 

and welfare services.112 These services include security, cleaning and catering.113 

 

Bell, Gageler and Gordon JJ held that it was the Australian Government that had 

detained the Plaintiff and controlled her detention on Nauru. Bell J held that the 

Australian Government and its officers had funded the Nauru RPC, caused the Plaintiff 

to be detained there, and exercised effective control over the detention of all transferees 

taken to the Nauru RPC.114 Gageler J held that Wilson Security staff had exercised 

                                                
108 Memorandum of Understanding between the Republic of Nauru, above n 69, 3. 
109 Ibid 4; Plaintiff M68/2015 v Minister for Immigration and Border Protection (2016) 257 CLR 42, 
42–3. 
110 Plaintiff M68/2015 v Minister for Immigration and Border Protection (2016) 257 CLR 42, 62; 
Memorandum of Understanding between the Republic of Nauru, above n 69. 
111 Plaintiff M68/2015 v Minister for Immigration and Border Protection (2016) 257 CLR 42, 43, 
62. 
112 Ibid 63. 
113 Ibid. 
114 Ibid 84–5. 
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physical control over the Plaintiff in the course of detaining her.115 Wilson Security staff 

were engaged under a contract between the Australian Government and Transfield 

(Transfield contract) for the provision of garrison and welfare services at the Nauru 

RPC.116 Gageler J held that as Wilson Security staff were providing services which the 

Executive Government of Australia had procured to be performed under the Transfield 

contract, they acted as de facto agents of the Australian Government in detaining the 

Plaintiff.117 Gordon J held that the Australian Government had, as a matter of substance, 

detained the Plaintiff on Nauru as her detention had been ‘funded, authorised, caused, 

procured and effectively controlled by’ the Australian Government.118 

 

The joint judgment, and Keane J in his separate judgment, held that the Plaintiff was 

detained on Nauru under the laws of Nauru, as administered by the executive 

Government of Nauru, and that the Nauruan Government therefore controlled the 

Plaintiff’s detention.119 However, the joint judgment accepted that the Australian 

Government had funded the RPC and the services provided there, that there was a 

causal connection between the Australian Government’s conduct and the Plaintiff’s 

detention, and that the Australian Government’s involvement was materially supportive, 

if not a necessary condition, of Nauru’s capacity to detain the Plaintiff.120 The joint 

judgment described the Australian Government’s participation in the detention of the 

Plaintiff on Nauru as ‘indisputable’.121 Keane J also conceded that ‘it might be said that 

the Commonwealth’s arrangements with Nauru procured or funded or caused restraints 

over the Plaintiff’s liberty’.122 

 

By a bare majority, Plaintiff M68 is authority that the Nauruan Government exercises 

control over the detention facilities on Nauru. However, there is clear resistance to this 

view from the bench, and even the majority acknowledges the Australian Government’s 

substantial and indisputable involvement in running the facilities.  

 

 

                                                
115 Ibid 108. 
116 Ibid. 
117 Ibid. 
118 Ibid 152. 
119 Ibid 67, 115. 
120 Ibid 69. 
121 Ibid 70. 
122 Ibid 124. 
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Manus Island  

 

There are three key arrangements between the Australian Government and the PNG 

Government in relation to regional processing in PNG, and the Australian High Court 

case of Plaintiff S195/2016 v Minister for Immigration and Border Protection (Plaintiff 

S195) provides an overview of each:123 

 

1. The ‘Regional Resettlement Arrangement between Australia and Papua New 

Guinea’ (PNG Regional Resettlement Arrangement), entered into on 19 July 

2013, under which PNG agreed to accept UMAs from Australia for processing 

and potential resettlement.124 This arrangement provides for the UMAs to be 

accommodated in an RPC that is managed and administrated by PNG, but with 

support from Australia.125 

2. The ‘Memorandum of Understanding between the Government of the 

Independent State of Papua New Guinea and the Government of Australia, 

relating to the Transfer to, and Assessment and Settlement in, Papua New 

Guinea of Certain Persons, and Related Issues’ (PNG MOU), entered into on 5–

6 August 2013, supports the Regional Resettlement Arrangement,126 and 

provides for Australia to transfer UMAs to PNG, for PNG to accept those 

UMAs,127 for PNG to host an RPC,128 for Australia to bear the direct costs of the 

implementation of the MOU,129 and for the respective governments of Australia 

and PNG to conduct all activities in respect of the MOU in accordance with its 

Constitution and relevant domestic laws.130 

3. The ‘Administrative Arrangements for Regional Processing and Settlement in 

Papua New Guinea’ (PNG Administrative Arrangements), entered into on 17 

July 2014, which make provision for the implementation of the Regional 

Resettlement Arrangement and the MOU.131 They provide for the RPC in PNG 

                                                
123 Plaintiff S195/2016 v Minister for Immigration and Border Protection (2017) 91 ALJR 857. 
124 Ibid 859; Regional Resettlement Arrangement, above n 70, 1. 
125 Plaintiff S195/2016 v Minister for Immigration and Border Protection (2017) 91 ALJR 857, 859; 
Regional Resettlement Arrangement, above n 70, 1. 
126 Memorandum of Understanding between the Government of the Independent State of Papua New 
Guinea, above n 69, 1. 
127 Ibid 4. 
128 Ibid. 
129 Ibid 3. 
130 Ibid; Plaintiff S195/2016 v Minister for Immigration and Border Protection (2017) 91 ALJR 857, 
860. 
131 Plaintiff S195/2016 v Minister for Immigration and Border Protection (2017) 91 ALJR 857, 860. 
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to be established by Australia, and for the management of the RPC to be 

supported by contracted service providers that are the responsibility of 

Australia.132 

 

In addition, the Australian Government entered into a contract with Broadspectrum 

(Australia) Pty Ltd (Broadspectrum) on 24 March 2014, in relation to the provision of 

garrison and welfare services.133 Under the contract, Broadspectrum agreed to provide a 

range of services in respect of the UMAs transferred to PNG, including accommodation 

and security services at the RPC.134 The security contract for Manus Island is currently 

held by Paladin Solutions.135  

 

The PNG Regional Resettlement Arrangement, PNG MOU, PNG Administrative 

Arrangements and the security contracts all speak to the high level of control that the 

Australian Government has over the detention facilities on Manus Island and support an 

argument that the facilities are under Australia’s jurisdiction and control. However, the 

provisions of the PNG MOU are largely identical to the provisions of the Nauru 

MOU.136 This is problematic for the argument, as it is grounds for the majority’s ruling 

in Plaintiff M68 (that the Australian Government does not exercise control over the 

Nauru detention facilities) to apply to the Manus Island facilities by analogy. 

 

ii. International law 

 

The detention facilities on Manus Island and Nauru would be considered under 

Australia’s jurisdiction and control from an international law perspective. OPCAT does 

not provide definitions for ‘jurisdiction’ or ‘control’. As the following analysis will 

reveal, the concepts of ‘jurisdiction’ and ‘control’ are intrinsically linked, with control 

being a key indicator of jurisdiction. While the jurisdiction of states is primarily 

territorial, under international law a state’s jurisdiction can also be exercised outside its 

                                                
132 Ibid. 
133 Ibid.  
134 Ibid. 
135 Ben Doherty, ‘Dutton refuses Senate order to release details of refugee service contracts on 
Manus’ The Guardian (online), 18 January 2018 <https://www.theguardian.com/australia-
news/2018/jan/18/dutton-refuses-senate-order-to-release-details-of-refugee-services-contracts-on-
manus>. 
136 The corresponding Administrative Arrangements between the Australian Government and the 
respective governments of Nauru and PNG are not publically available and thus cannot be 
compared.  
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national territory, or ‘extra territorially’.137 This is because international law does not 

allow states to escape from their international obligations by exercising jurisdiction 

outside of their national territory.138 It would be unconscionable to permit a state party 

to perpetrate human rights violations on the territory of another state that it could not 

perpetrate on its own territory.139 However, international case law suggests that courts 

will only recognise a state’s jurisdiction beyond its national territory in exceptional 

circumstances.140 These circumstances can be broadly separated into two categories: 

1. where the state exercises ‘effective control’ of other territory; 141 and  

2. where the acts or omissions of authorities or agents of the state produce effects 

outside of the state’s territory.142 

 

Turning first to effective control, whether a state exercises effective control over an area 

outside its territory is a question of fact.143 In determining whether effective control 

exists, a court will take into account whether a state has exercised all or some of the 

public powers that are normally exercised by the government of the territory. 144 This 

may be as a consequence of military occupation, or as a consequence of the consent, 

invitation or acquiescence of the government of the territory.145 Courts will also take 

into account the extent to which the state’s military, economic and political support for 

the local subordinate administration provides it with influence and control over the 

region.146 

 

In Cyprus v Turkey, the European Court of Human Rights (ECtHR) found that 

‘jurisdiction’ over a particular territory could only be exercised by one state, not 

multiple states. 147 However, the ECtHR came to a different conclusion in Ilascu v 

                                                
137 Legal Consequences of the Construction of a Wall in the Occupied Palestinian Territory 
(Advisory Opinion) [2004] ICJ Rep 136, [109].  
138 Ibid. 
139 Human Rights Committee, Final Views: Communication No 52/1979, UN Doc 
CCPR/C/13/D/52/1979 (29 July 1981) [12.3] (‘Sergio Euben Lopez Burgos v Uruguay’). 
140 Bankovic v Belgium [2001] XII Eur Court HR 333, [71]. 
141 Loizidou v Turkey (preliminary objections) (1995) 310-A Eur Court HR (Ser A) [62]; Human 
Rights Committee, General Comment No. 31: The Nature of the General Legal Obligation Imposed 
on States Parties to the Covenant, 2187th mtg, UN Doc CCPR/C/21/Rev.1/Add.13 (29 March 2004), 
[10].  
142 Loizidou v Turkey (Merits) [1996] VI Eur Court HR, [52]; Drozd and Janousek (1992) 240-A Eur 
Court HR (Ser A), [91]. 
143 Al-Skeini v the United Kingdom [2011] IV Eur Court HR 99, [139]. 
144 Bankovic v Belgium [2001] XII Eur Court HR 333, [71]. 
145 Ibid. 
146 Al-Skeini v the United Kingdom [2011] IV Eur Court HR 99, [139]. 
147 Cyprus v Turkey [2001] IV Eur Court HR 1, [78]. 
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Moldova.148 There, the ECtHR found that a state would still have international 

obligations over part of its territory, where that same part was under the effective 

control of another state.149 In other words, the ECtHR held that a state might have 

varying levels of jurisdiction depending on the circumstances. The scope of a state’s 

jurisdiction and corresponding obligations may be reduced if another state is exercising 

effective control over the area, but it would not cease altogether.150  

 

The various agreements that define the relationship between the Australian Government 

and the respective governments of PNG and Nauru are set out above in Chapter 

III(A)(i). They are the PNG Regional Resettlement Arrangement, PNG MOU, PNG 

Administrative Arrangements, Nauru MOU and Nauru Administrative Arrangements. 

These agreements reveal that the Australian Government exercises a high degree of 

authority and control with regards to establishing the respective detention facilities, 

arranging and supporting the management and administration of the detention facilities, 

and bearing all costs associated with implementing the agreements and running the 

detention facilities. There is no suggestion that Australia is in effective control of the 

whole of the Manus Island or Nauru territories. Further, the various agreements make it 

clear that PNG and Nauru play a role in hosting and managing the detention facilities, 

despite the extensive practical and financial support from Australia.  

 

Turning to the factors a court would take into account in determining whether effective 

control exists as a question of fact,151 Australia provides extensive economic and 

political support to Manus Island and Nauru’s administrations which equips the 

Australian Government with a level of influence and control over the detention 

facilities.152 The Australian Government is thus exercising some of the powers that 

would otherwise be exercised by the PNG or Nauruan Governments, with the consent of 

those governments.153 Therefore, pursuant to principles of international law, Australia 

can be said to exercise effective control over the Manus Island and Nauru detention 

facilities by virtue of the extensive economic and political support it provides to the 

local administrations.  

                                                
148 Ilascu v Moldova [2004] VII Eur Court HR 179.  
149 Ibid [330–1]. 
150 Ibid [333]. 
151 Al-Skeini v the United Kingdom [2011] IV Eur Court HR 99, [139]. 
152 Ibid. 
153 Bankovic v Belgium [2001] XII Eur Court HR 333, [71]. 
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A strong argument can also be made on the basis of the second category where 

international law recognises a state’s extra-territorial jurisdiction: where the acts or 

omissions of authorities or agents of the State produce effects outside of the State’s 

territory.154 The ECtHR, Inter-American Commission on Human Rights and the Human 

Rights Committee have all held that an individual is under the jurisdiction of a State if 

they have been directly affected by the acts or omissions of the State.155 However, this 

view has been subject to challenge. For instance, the ECtHR in Bankovic v Belgium 

held that this ‘is tantamount to arguing that anyone adversely affected by an act 

imputable to a State, wherever in the world that act may have been committed or its 

consequences felt, is thereby brought within the jurisdiction of that State’.156 The issue 

was considered by the ECtHR in the case of R (Al-Skeini) v Secretary of State for 

Defence. The ECtHR considered the situation where the use of force by a State’s agent, 

operating outside its territory, brings an individual under the control of the State’s 

authorities.157 The ECtHR noted that its own case law demonstrated that, in certain 

circumstances, this would bring the individual into the State’s jurisdiction.158 The 

ECtHR held that ‘the exercise of physical power and control over the person in 

question’ was what was decisive of jurisdiction in such situations.159 

 

As established above, the various arrangements between the Australian Government and 

the respective governments of PNG and Nauru demonstrate the high level of control 

Australia exercises over the refugees and asylum seekers at the detention facilities. 

Under the agreements, Australia transfers these people to PNG and Nauru,160 then funds 

and supports the construction and management of their accommodation. 161 The 

Australian Government hires contracted service providers to manage the day-to-day 

                                                
154 Loizidou v Turkey (Merits) [1996] VI Eur Court HR, [52]; Drozd and Janousek (1992) 240-A Eur 
Court HR (Ser A), [91]. 
155 Drozd and Janousek (1992) 240-A Eur Court HR (Ser A), [91]; Coard v United States, DC 215–
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running of the detention facilities,162 which includes employing guards, implementing 

other security measures, cleaning, and catering.163 It is clear that the Australian 

Government exercises ‘physical power and control’ over the refugees and asylum 

seekers detained on Manus Island and Nauru through its contractors.164 The detention 

facilities on Manus Island and Nauru therefore fall within Australia’s jurisdiction under 

international law. If a state’s jurisdiction in a given area is established, the state’s 

obligations extend not only to its citizens, but to all individuals in the area regardless of 

nationality or statelessness, including refugees and asylum seekers.165 Therefore, the 

fact that the people detained on Manus Island and Nauru are not Australian citizens is of 

no consequence to a finding of Australia’s jurisdiction over them.   

 

The position that the detention facilities on Manus Island and Nauru fall within 

Australia’s jurisdiction is supported by the views of the Office of the United Nations 

High Commissioner for Refugees (UNHCR) in reports published following its visits to 

Manus Island and Nauru. The Australian Government has advised UNHCR that it 

considers its legal responsibility for asylum seekers to cease at the time they are 

transferred to Manus Island or Nauru.166 However, UNHCR holds the view that the 

terms of the arrangements between the states and the practical arrangements on Manus 

Island and Nauru indicate a high degree of de facto control by Australian officials and 

contractors.167 For example, UNHCR found that the Nauruan Government did not have 

a regular presence at the Nauru detention facilities, whereas the Australian officials had 

a high level of visibility, control and direction.168 UNHCR noted that the Australian 

Government funds the refugee status determination process on Manus Island and Nauru, 

and effectively controls most operational management issues.169 UNHCR found that the 
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Australian Government has responsibility for finding a durable solution for those found 

to be refugees, as set out in the PNG and Nauru MOUs, and in accordance with 

Australia’s international obligations under the Convention Relating to the Status of 

Refugees.170 UNHCR also noted that the existence of the ‘Joint Advisory Committee 

for Regional Processing Arrangements in Nauru’ (JAC) reinforced its view that both 

Australia and Nauru are equally responsible for the care and protection of the asylum 

seekers that have been transferred to Nauru.171 JAC oversees operational and strategic 

matters regarding the regional processing arrangements on Nauru,172 and is jointly 

chaired by representatives from the Australian Government and the Nauruan 

Government.173 UNHCR found that this composition of JAC clearly showed that 

Australia and Nauru are jointly responsible for the asylum seekers held on Nauru.174 

There is no such advisory body regarding the Manus Island regional processing 

arrangements, despite UNHCR’s consistent recommendations that one be established.175 

UNHCR therefore takes the view that, under international law, legal responsibility for 

the care and protection of the asylum seekers remains equally shared between the 

Australian Government and the respective governments of PNG and Nauru.176   

 

B. Deprivation of liberty  
 

Article 4(2) of OPCAT states that a person will be deprived of their liberty if they are 

‘detained or imprisoned or placed in a public or private custodial setting which they are 
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not permitted to leave at will’.177 With regard to Manus Island and Nauru, the relevant 

element is ‘detained’, rather than ‘imprisoned’ or ‘placed in a public or private custodial 

setting’.  

 

i. Detained or imprisoned  

 

The Australian Government may contend that due to freer conditions of movement, 

people are no longer technically ‘detained’ on Manus Island and Nauru, and there are 

thus no ‘places of detention’ for Australia’s OPCAT obligations to extend to.  

 

On 5 October 2015, the Nauruan Government gave notice that all asylum seekers 

residing at the Nauru RPC would be allowed freedom of movement at all times.178 The 

authorised officers gave all asylum seekers residing at the Nauru RPC permission to 

participate in these ‘open centre’ arrangements. 179 The open centre arrangements 

changed little, as there was no alternative accommodation outside of the centre for the 

detainees to move into. Many refugees and asylum seekers currently live in small, dark, 

mouldy tents inside the Nauru RPC, with access permitted to the rest of the island.180 

The ‘open centre’ arrangements did not give the refugees and asylum seekers any 

meaningful ‘liberty’. 

 

On 26 April 2016, the PNG Supreme Court handed down its decision in Namah v Pato, 

which found that the detention and treatment of the refugees and asylum seekers on 

Manus Island was unconstitutional and illegal.181 On 10 May 2016, the gates were 

opened at the Manus Island RPC. The move was designed to comply with the Supreme 

Court’s ruling by offering the men the freedom to go into the nearby town of 

Lorengau.182 However, the reality at the Manus Island RPC was reported to be different, 

with freedoms remaining restricted in many respects.183  

                                                
177 OPCAT art 4(2). 
178 Plaintiff M68/2015 v Minister for Immigration and Border Protection (2016) 257 CLR 42, 43. 
179 Ibid. 
180 Ben Doherty and Saba Vasefi, ‘Refugees needing medical care told to leave children alone in 
offshore detention’, The Guardian (online), 20 January 2018 
<https://www.theguardian.com/world/2018/jan/20/refugees-needing-medical-care-told-to-leave-
children-alone-in-offshore-detention>. 
181 Namah v Pato [2016] PGSC 13, 14 (Supreme Court of Papua New Guinea). 
182 Helen Davidson, ‘Manus Island asylum seekers no longer in detention, says Papua New Guinea’ 
The Guardian (online), 12 May 2016 < https://www.theguardian.com/australia-
news/2016/may/12/manus-island-asylum-seekers-no-longer-in-detention-says-papua-new-guinea>. 
183 Ibid. 



 30 

 

The Manus Island RPC was closed on 31 October 2017, with the power, water, food, 

medical services and other essential services stopped.184 However, more than 600 men 

remained in the RPC on that date, refusing to leave out of fear for their safety.185 The 

men stayed at the closed RPC, relying on dwindling food, water and medicine supplies, 

for just over three weeks.186 On 24 November 2017, the PNG police and other officials 

raided the Manus Island RPC and forcibly removed the refugees and asylum seekers to 

three new accommodation centres that had been set up by the Australian Government 

near Lorengau.187 The new centres have led to increasing tensions between the refugees 

and asylum-seekers and the local PNG community. UNHCR visited Manus Island in 

December 2017, and reported many incidents of aggrieved local residents approaching 

and entering the new facilities and threatening the refugees and asylum-seekers, in some 

instances armed with machetes, axes and batons.188 UNHCR recommended that security 

should be tightened to prevent the residents and other unauthorised persons from 

accessing the refugee and asylum-seeker accommodation.189 The opening of the gates at 

the Manus Island RPC and its subsequent closing did not end the detention of the men 

on Manus Island in any tangible way, as the men have been moved to a comparable 

facility in Lorengau.  

 

The locations of the Manus Island and Nauru detention facilities is part of what 

constitutes the detention, as the facilities are located in remote, isolated and inhospitable 

areas. The ECtHR case of Guzzardi v Italy supports this contention.190 In Guzzardi v 

Italy, the Applicant was ordered to live for 16 months on a remote desert island and was 

restricted to a 2.5 square kilometre area of the island.191 The Applicant’s wife and child 

were allowed to live with him and he was able to move freely within the 2.5 square 
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kilometre area of the island.192 However, he was required to report to authorities twice a 

day and was subject to a curfew.193 In Guzzardi v Italy, the ECtHR held that the 

Applicant’s conditions breached article 5 of the European Convention of Human Rights 

(ECHR): the right to liberty.194  

 

In Storck v Germany, the ECtHR stated that when determining whether a deprivation of 

liberty had occurred the starting point must be the specific situation of the individual 

concerned and account must be taken of factors such as the type, duration, effects and 

manner of implementation of the measure in question.195 In this case, the ECtHR found 

that the Applicant, who had been repeatedly placed in psychotic institutions and 

hospitals for medical treatments, had been deprived of her liberty within the meaning of 

article 5 of the ECHR, and that she had neither expressly nor implicitly consented to her 

stay at the facilities.196 The ECtHR came to this conclusion as the Applicant was placed 

in a locked ward, was under the continuous supervision and control of the clinic staff, 

was not free to leave during her 20 month stay, and was unable to maintain regular 

social contact with the outside world.197  

 

The conditions that the Applicants in Guzzardi v Italy and Storck v Germany were 

subjected to are comparable in many ways to the conditions experienced by some 

refugees and asylum seekers on Manus Island and Nauru. For example, on Manus 

Island the refugees have reported that they are too scared to leave the new 

accommodation centres due to violent attacks from the locals.198 Further, while no 

formal curfew is in place, local police on Manus Island have advised all refugees to 

return to their accommodation by 6pm each evening to reduce security risks.199 The 

refugees and asylum seekers are under continuous supervision from authorities, and the 

only ‘freedom to leave’ they are offered is to return to the place from which they fled 

persecution.200 It is clear that the measures taken on both Manus Island and Nauru did 

not end the ‘deprivation of liberty’ of the detainees in any significant way. The refugees 
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and asylum seekers on Manus Island and Nauru can still be considered ‘detained’ for 

the purposes of the definition of ‘deprivation of liberty’ in article 4(2) of OPCAT.  

 

ii. Not permitted to leave at will 
 

The refugees and asylum seekers on Manus Island and Nauru do not have the liberty to 

leave the islands at will. They do not have the option to leave the islands unless they 

abandon their refugee claims and return to the places from which they fled persecution. 

In light of the international principle of non-refoulement,201 this should not be 

considered a legitimate option or an indication of ‘liberty’. 

 

Based on an analysis of the current conditions on Manus Island and Nauru, as well as 

the precedent established by Guzzardi v Italy and Storck v Germany, Manus Island and 

Nauru can be characterised as places where persons are deprived of their liberty 

pursuant to the requirements of article 4(2) of OPCAT as persons are ‘detained’ and 

‘not permitted to leave at will’.  

 

C. Deprivation of liberty by public authorities  
 

The deprivation of liberty established above must be ‘either by virtue of an order given 

by a public authority or at its instigation or with its consent or acquiescence’ for the 

given place to be characterised as a place of detention under article 4(1) of OPCAT.202 

The detainees’ deprivation of liberty must therefore be effected by a state’s 

involvement, through its public institutions, as opposed to effected by a private entity. 

The process by which the refugees and asylum seekers on Manus Island and Nauru 

came to be deprived of their liberty must be examined to determine whether their 

deprivation of liberty is by virtue of an order given by a public authority or at its 

instigation or with its consent or acquiescence.  

 

Turning first to Nauru, Plaintiff M68 provides detailed information about how asylum 

seekers came to be detained on Nauru. Upon entering Australia’s migration zone, the 

asylum seekers were detained by officers of the Commonwealth and taken to Nauru 
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pursuant to the Migration Act and the Nauru MOU.203 The asylum seekers did not 

consent to being taken to Nauru.204 An officer of the Commonwealth then applied to the 

Nauruan Government for a class of visa known as a ‘regional processing centre visa’ 

(RPC visa).205 Under Nauruan immigration law, the RPC visa application can only be 

made by an officer of the Commonwealth.206 The applications were made on the asylum 

seeker’s behalf, as prescribed by the Nauru Administrative Arrangements, and the RPC 

visa fees were paid by the Commonwealth.207 The RPC visa specified that the asylum 

seekers must reside at the Nauru RPC and that they could not leave the RPC without the 

approval of an authorised officer or an operational manager of the RPC.208 As such, the 

RPC visa was the key mechanism, aside from the remote location of Nauru, by which 

the asylum seekers came to be deprived of their liberty on Nauru.  

 

The process by which refugees and asylum seekers came to be deprived of their liberty 

on Nauru was effected exclusively by public authorities of both Australia and Nauru. 

Officers of the Commonwealth took the asylum seekers to Nauru and applied for the 

RPC visas on their behalf. These are the actions that led to the asylum seekers being 

deprived of their liberty. These actions were at the ‘instigation’ of the officers of the 

Commonwealth. Further, the Nauruan Government facilitated the actions by receiving 

the asylum seekers and by granting the RPC visas. The Nauruan Government therefore 

‘consented’ or ‘acquiesced’ to the actions that led to the asylum seekers being deprived 

of their liberty. Therefore, the asylum seeker’s deprivation of liberty was effected by 

virtue of the instigation, consent and acquiescence of public authorities of Australia and 

Nauru.  

 

Turning to Manus Island, Plaintiff S195 provides an overview of how asylum seekers 

came to be detained on Manus Island. Asylum seekers were removed from Australia’s 

migration zone by officers of the Commonwealth and taken to Manus Island pursuant to 

the PNG MOU, the PNG Regional Resettlement Arrangement and the Migration Act.209 
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Once taken to PNG, the asylum seekers became subject, under PNG law, to general 

directions from the PNG Minister for Foreign Affairs and Immigration which required 

them to reside at the Manus Island RPC.210  

 

The process by which refugees and asylum seekers came to be deprived of their liberty 

on Manus Island was similarly effected exclusively by public authorities of both 

Australia and PNG. Officers of the Commonwealth took the asylum seekers to PNG, 

and this was thus at the ‘instigation’ of a public authority. The PNG Government 

facilitated this by receiving the asylum seekers, thereby ‘consenting’ or ‘acquiescing’. 

The directions issued by the PNG Minister for Foreign Affairs and Immigration, a 

public authority, then further effected the asylum seekers’ deprivation of liberty at the 

Manus Island RPC. The deprivation of liberty of the asylum seekers on Manus Island 

was therefore by virtue of the instigation, consent and acquiescence of public authorities 

of Australia and PNG. 

 

D. Conclusion  
 

This Chapter sought to determine whether the detention facilities on Manus Island and 

Nauru can be properly characterised as ‘places of detention’ under article 4 of OPCAT, 

such that they would fall within the scope of Australia’s OPCAT obligations. The three 

elements required for the detention facilities to be so characterised were that the 

facilities are under Australia’s jurisdiction and control, the facilities are places where 

persons are or may be deprived of their liberty, and that deprivation of liberty is by 

virtue of an order given by a public authority.211  

 

This analysis concluded that Manus Island and Nauru constitute places ‘where persons 

are or may be deprived of their liberty’ as persons are ‘detained’ and ‘not permitted to 

leave at will’.212 This analysis also concluded that the deprivation of liberty occurring 

on Manus Island and Nauru is ‘either by virtue of an order given by a public authority 

or at its instigation or with its consent or acquiescence’ as the process by which the 

refugees and asylum seekers came to be deprived of their liberty on Manus Island and 
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Nauru was effected exclusively by public authorities of Australia and PNG and Nauru 

respectively.  

 

However, for Manus Island and Nauru to be ‘places of detention’ under article 4 of 

OPCAT, they must also be under Australia’s jurisdiction and control. This analysis 

concluded that, as Australian domestic law currently stands, Plaintiff M68 is authority 

that the detention facilities on Nauru do not fall within Australia’s jurisdiction and 

control.213 While there is no corresponding case law specifically addressing Australia’s 

jurisdiction and control over the detention facilities on Manus Island, Plaintiff M68 can 

be applied by analogy. Therefore, on an interpretation of Australian domestic law, the 

Australian Government does not have a legal obligation to include Manus Island and 

Nauru within its OPCAT obligations pursuant to article 4. 

  

However, the position is different under international law. On an interpretation of 

international case law, Australia exercises extra-territorial jurisdiction over the 

detention facilities on Manus Island and Nauru by virtue of the principle of ‘effective 

control’.214 Further, the acts or omissions of authorities or agents of Australia produce 

effects in the detention facilities on Manus Island and Nauru, which is an established 

indicator of extra-territorial jurisdiction in international law.215 Therefore, under 

international law, Australia’s jurisdiction extends to the detention facilities on Manus 

Island and Nauru. If a state party has jurisdiction over a place, it necessarily exercises 

control over that place.216 The detention facilities on Manus Island and Nauru are 

therefore under Australia’s jurisdiction and control, and the Australian NPM and SPT 

could make recommendations to Australia regarding the detention facilities that could 

be practically observed and implemented. 

 

The three elements required for the detention facilities on Manus Island and Nauru to be 

characterised as ‘places of detention’ under article 4 of OPCAT are thus satisfied. As 

the detention facilities are ‘places of detention’, they fall within the scope of Australia’s 
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OPCAT obligations, and the Australian Government must allow visits to the detention 

facilities by the Australian NPM and the SPT.217 

 

This chapter and the two chapters that preceded it explored whether Australia’s OPCAT 

obligations could be interpreted as extending to the detention facilities on Manus Island 

and Nauru on a cogent reading of legislation, United Nations guidance, and domestic 

and international case law. This thesis has established the position that Australia’s 

OPCAT obligations should be interpreted as extending to the detention facilities on 

Manus Island and Nauru. The next Chapter explores why it is so important for 

Australia’s OPCAT obligations to so extend, which adds a moral and ethical layer to the 

position of this thesis.  
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CHAPTER IV – THE CHANGE THAT OPCAT COULD BRING 
 
The immigration detention facilities on Manus Island and Nauru have become 

synonymous with human rights abuse. Refugees and asylum seekers have been held on 

the islands for more than five years.218 Some of the atrocities reported include violence 

by guards, sexual assaults (including of children), and deaths and serious injury as a 

result of murder, violence, suicide, and inadequate medical care.219  

 

If the Australian Government extends Australia’s OPCAT obligations to the detention 

facilities on Manus Island and Nauru, the Australian NPM’s regime of independent 

inspections would include inspections of the Manus Island and Nauru detention 

facilities.220 The islands would then benefit from inspections and recommendations that 

have the potential to strengthen the protection of persons in detention against torture and 

other ill-treatment.221  

 

OPCAT is intended to assist state parties in meeting their obligations under CAT to take 

necessary measures to prevent acts of torture in any territory under their jurisdiction.222 

CAT also provides that state parties must undertake to prevent other acts of ‘cruel, 

inhuman or degrading treatment or punishment’ in any territory under their 

jurisdiction.223 ‘Torture’ is defined by article 1 of CAT as ‘any act by which severe pain 

or suffering, whether physical or mental, is intentionally inflicted on a person’.224 The 

act must be inflicted for such purposes as:  

• obtaining information or a confession from the person or a third person; 

• punishment of the person for an act committed or suspected of being committed 

by the person or a third person; 

• intimidating or coercing the person or a third person; or 

• any reason based on discrimination of any kind.225 
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The pain or suffering must be inflicted by or at the instigation of or with the consent or 

acquiescence of a public official or other person acting in an official capacity to be 

characterised as torture under CAT.226 With regards to other acts of ‘cruel, inhuman or 

degrading treatment or punishment’, CAT states that these acts are acts which do not 

amount to torture as defined in article 1, and are acts that are committed by or at the 

instigation of or with the consent or acquiescence of a public official or other person 

acting in an official capacity.227 

 

There are many issues stemming from the detention of refugees and asylum seekers on 

Manus Island and Nauru that OPCAT has the potential to address. These issues include 

(but are by no means limited to):  

1. arbitrary and indefinite detention; 

2. treatment of detainees;  

3. lack of medical treatment; and 

4. living conditions. 

 

Putting a legal interpretation of Australia’s OPCAT obligations to one side, the 

potential for OPCAT to improve the treatment of the vulnerable people in the detention 

facilities on Manus Island and Nauru is a reason in and of itself for the Australian 

Government to extend Australia’s obligations to the detention facilities.  

 

A. Arbitrary and indefinite detention  
 

One of the most critical issues in immigration detention is the arbitrary and indefinite 

nature of the detention and the resulting effects on detainees’ physical and mental 

wellbeing. As is common in immigration detention, the detainees are not provided with 

comprehensive reasons for their detention, for its length, or with information about the 

circumstances in which they could be released.228 The inadequacy of detention review 

processes further contributes to the arbitrary and indefinite nature of the detention.229 

Detainees cannot access effective judicial review of their detention, as the Migration 
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Act reduces the role of the court to identifying if a person holds a valid visa only.230 

Detainees therefore do not have the means to comprehend and challenge the reasons for 

their detention. 

 

Long term or indefinite detention can result in mental health issues for detainees that are 

futile to attempt to treat while a detainee is still in detention.231 The despair experienced 

by detainees often manifests in self-harming.232 Effective treatment and recovery can 

only begin once the detainee is released. Catherine Branson, a former President of the 

Australian Human Rights Commission, stated that for some people in immigration 

detention the worst human rights breach of all is being subjected to prolonged and 

indefinite detention.233  

 

The Committee against Torture has previously issued recommendations to Australia 

regarding its mandatory detention policy. The Committee expressed concern that 

Australia continues to implement a policy of mandatory detention, that Australian law 

does not establish a maximum length of detention, and that indefinite detention of 

refugees and asylum seekers is thereby allowed.234 The Committee recommended that 

Australia should: repeal the legislative provisions that establish mandatory detention; 

only apply detention as a last resort, when strictly necessary and proportionate, and for 

as short a period as possible; establish statutory time limits for detention; and provide 

detainees with access to judicial review regarding the necessity of their detention.235 

These recommendations illustrate the change that could be achieved if Australia’s 

obligations under OPCAT were extended to Manus Island and Nauru. The SPT and the 

Australian NPM could issue similar recommendations to those stated by the Committee, 

and the Australian Government would be obliged under OPCAT to examine and 

implement these recommendations.236 
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B. Treatment of detainees 

   
The refugees and asylum seekers on Manus Island and Nauru have been subjected to 

violent treatment and abuse from the local police, security officers at the facilities, and 

local residents. Examples of incidents include a refugee, Reza Berati, being beaten to 

death with a nail-studded piece of wood and a rock;237 the PNG police using batons and 

long metal poles to beat the men and threaten and drag them out of the camp on Manus 

Island;238 and a refugee being stabbed repeatedly in the shoulders, back and neck with a 

screwdriver.239 The police do not take complaints from refugees and asylum seekers 

seriously and generally do not investigate the reported incidents.240 These examples are 

only a small sample of the treatment the refugees and asylum seekers have been 

subjected to.  

 

The treatment just described would likely amount to torture as defined by article 1 of 

CAT.241 The beatings intentionally inflicted pain and suffering, and could be said to 

have been inflicted for the purpose of ‘intimidation’ or ‘any reason based on 

discrimination of any kind’.242 Further, some of the acts were inflicted by public 

officials such as the police. At the very least, all acts were inflicted with the 

‘acquiescence’ of a public official, as the public officials of Australia are responsible for 

the safety and security of the refugees and asylum seekers through their contracting of 

security personnel, and they did nothing to prevent the attacks.243 The Committee 

against Torture has held treatment such as:  

• being beaten with blows to the face and buttocks;244  
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• being thrown the ground and beaten during an arrest and transfer by 

authorities;245 and 

• being kicked, punched, beaten and struck with a metal bar,246 

to amount to torture. The violence detailed above is of a similar nature, so would be 

likely to also reach the threshold of ‘torture’ under article 1 of CAT, or at least the 

lower threshold of ‘cruel, inhuman or degrading treatment or punishment’ under article 

16 of CAT.247 This violence is therefore the kind of treatment that falls within the scope 

of CAT and is the kind of treatment that OPCAT endeavours to prevent and protect 

detainees against. 

 

There are shocking reports of rape and sexual abuse against the women and children 

refugees and asylum seekers that are held on Nauru.248 When the Nauruan police found 

a 24-year-old refugee who had suffered a serious sexual assault on the side of the road, 

deeply traumatised and covered in bruises and bite marks, they did not take her to 

hospital, notify her family or record the assault.249 Another female refugee on Nauru 

was raped by a man who brought vicious dogs into the room with them, and told her the 

dogs would kill her if she did not perform sexual acts.250 There have also been multiple 

reports of sexual assaults of children under the age of 10 by security guards and other 

individuals on Nauru.251 The Committee against Torture has held that sexual abuse and 

rape constitutes infliction of severe pain and suffering and thus amounts to torture.252 In 

V.L. v Switzerland, the Committee emphasised that the state authorities failed to 

investigate, prosecute and punish the perpetrators of the complainant’s sexual abuse, 

which increased the risk of future ill-treatment of the complainant.253 There are ongoing 

and documented concerns about the Nauruan and Australian authorities’ failure to 
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investigate and charge perpetrators of sexual assault on Nauru, which leaves the women 

and children on Nauru vulnerable and unsupported, and leads to underreporting of 

assaults.254 Clearly, the women and children on Nauru are in need of the kind of 

protection that OPCAT and the Australian NPM can begin to provide through regular 

inspections and the making of recommendations.  

 

OPCAT inspections and NPM recommendations could bring about meaningful change 

to the treatment of refugees and asylum seekers on Manus Island and Nauru. By way of 

example, the New Zealand NPM (NZ NPM) has implemented more stringent staff 

training, and has ensured the availability and adequacy of information for detainees 

about their rights and complaints procedures available to them.255 The NZ NPM has 

also recommended the installation of closed circuit television coverage,256 and that 

contact with family must be made immediately when an individual is found in need of 

care.257 In the United Kingdom, the United Kingdom NPM (UK NPM) has reported 

that detainees’ relationships with staff at detention facilities has improved, and that 

detainees are being treated with increasing levels of respect and dignity.258 Such 

improvements are urgently required for the detainees on Manus Island and Nauru, to 

begin to stop and rectify the ill-treatment detailed above.  

 

C. Medical treatment  
 

The refugees and asylum seekers detained on Manus Island and Nauru are in great need 

of improved medical treatment for the mental and physical illnesses that they suffer. 

Mental health issues are rife, with incredibly high levels of depression, anxiety, stress, 

trauma, and post-traumatic stress amongst the refugee and asylum seeker population on 

both islands.259 These conditions cannot be effectively treated while the people 
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suffering remain detained, as their distress is reactive to their current experience.260 

Many detainees self-harm and attempt suicide, including children as young as 10 on 

Nauru.261 Physical illnesses and conditions suffered by the refugees and asylum seekers 

are widespread and varied. For example, a female asylum seeker on Nauru, Fazileh, has 

suffered from gynaecological issues causing incontinence for over three years, causing 

her great personal distress and lowering her quality of life.262 Fazileh’s doctors on 

Nauru have been recommending her urgent transfer to Australia for treatment since 

February 2017, which has been consistently refused by the Australian Border Force .263  

 

Lack of health care and medical treatment can amount to ill-treatment and even 

torture.264 In Rakishev v Kazakhstan, the Committee against Torture recalled that 

methods of torture could include deprivation of basic needs such as food, water and 

medical care.265 The Committee considered that the lack of medical assistance and 

refusal to hospitalise the complainant in that case amounted to ‘severe pain and 

suffering’ inflicted intentionally by a public official to obtain a forced confession and 

thus constituted torture under CAT.266 The Australian Government is well aware of the 

cases on Manus Island and Nauru where there is an urgent need for medical care, and 

yet people continue to suffer.  

 

Clearly, improved medical treatment and support is urgently required for refugees and 

asylum seekers on Manus Island and Nauru. The current deprivation of medical care 

could amount to torture under CAT depending on the individual circumstances, or at 

least to ‘cruel, inhuman or degrading treatment or punishment’ under article 16 of 

CAT.267 OPCAT inspections have the potential to improve access to medical treatment 

for the refugees and asylum seekers on Manus Island and Nauru. Following inspections 

of the detention facilities, the NPM could issue recommendations that detainees be 
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properly treated for their mental and physical conditions, including by being transferred 

to Australia for treatment if necessary. The NPM could then make follow up visits to 

ensure the recommendations are implemented.  

 

Examples from other state parties to OPCAT illustrate the positive change that can be 

brought about by the inspections. For example, the UK NPM made recommendations 

regarding the provision of anti-malaria drugs to detainees at an immigration detention 

centre who were being returned to countries with a known risk of malaria.268 As a result, 

the detention centre greatly improved its efforts in supplying anti-malaria drugs.269 In 

Norway, after a detainee committed suicide in a police custody facility, the Norwegian 

NPM made strict recommendations about suicide prevention measures that were to be 

put in place.270 Consequently, procedures were implemented to ensure records were 

kept regarding: each detainee’s psychological condition, whether the detainee had seen 

medical personnel, and the relaying of information about the detainee’s condition.271 

Measures were taken to assess the risk of suicide among new detainees and funding was 

applied for in order to train staff regarding suicide prevention.272 These are measures 

that would greatly benefit the detainees on Manus Island and Nauru. Each of these 

examples illustrates how recommendations made by NPMs can directly and positively 

impact on the health and wellbeing of detainees, and the change that OPCAT could 

bring if Manus Island and Nauru were included in Australia’s inspections.  

 

D. Living conditions 
 

The living conditions at the detention facilities on Manus Island and Nauru are 

extremely poor. Over 330 refugees and asylum seekers on Nauru, including 36 children, 

live in rotting canvas tents inside the Nauru RPC.273 The tents are mouldy, small, dark, 
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and hot.274 Reports have emerged that the mould is highly toxic.275 Over a dozen former 

staff of the Nauru RPC have said they have developed health conditions from exposure 

to the mould and breathing the contaminated air, with their conditions including toxic 

mould syndrome, cognitive and neurological symptoms, chronic pain and chest 

infections.276 The mould clearly presents a serious health hazard to the detainees who 

live there permanently.  

 

On Manus Island, the new centres in Lorengau are poorly resourced and still under 

construction. The detainees have interrupted supplies of food, water, electricity and 

security as access to the centres has been blockaded multiple times by the local 

landowner.277 The facilities do not have appropriate toilet, bathroom and laundry 

facilities, which poses risks for the spread of infectious respiratory and gastrointestinal 

illnesses.278 There are also no medical facilities or recreational spaces.279 

 

In Kirsanov v Russian Federation, the Committee against Torture held that poor 

conditions of detention including lack of exercise, intermittent and poor quality food, 

deplorable hygiene facilities and inadequate basic bedding and toiletries amounted to 

‘cruel, inhuman or degrading treatment or punishment’ under article 16 of CAT. 280 

These conditions are analogous to the conditions on Manus Island and Nauru as detailed 

above. OPCAT inspections, and subsequent recommendations that could be made by 

the Australian NPM, would have the potential to improve these poor conditions. For 

example, when the NZ NPM visits places of detention in New Zealand, it examines a 

number of factors including accommodation, personal hygiene, sanitary facilities, 

clothing, bedding and food.281 The NZ NPM has addressed issues such as unacceptable 

temperatures, crowding, provision of privacy, provision of exercise facilities and 
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improvement of food quality.282 As a result of the NZ NPM’s visits, agreements were 

reached to upgrade a substandard facility so as to meet minimum health and safety 

standards, to alter an exercise area to provide better access to the outdoors, and to 

consult with detainees as to how their residences should be improved.283 If such 

improvements and agreements could be reached regarding the facilities on Manus Island 

and Nauru this could meaningfully improve the detainees’ quality of life. 
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CONCLUSION  
 

This thesis asked whether Australia’s obligations under OPCAT should extend to the 

detention facilities on Manus Island and Nauru. This is not a purely legal question: the 

arguments proposed in order to answer this question drew on logic, law and morals.  

 

There is no practical barrier to Australia conducting OPCAT compliant inspections of 

the detention facilities on Manus Island and Nauru. As explained in Chapter I, the 

Ombudsman already holds the necessary legislative powers and authority to conduct 

inspections of the detention facilities, and indeed does currently inspect the detention 

facilities. During the implementation of OPCAT, these existing powers of the 

Ombudsman – as coordinating NPM – should be maintained and strengthened. It would 

be illogical and counterproductive if, in the implementation of a treaty aiming to 

establish a comprehensive inspection network, Australia’s coordinating NPM had its 

powers and functions reduced. Therefore, there is no difficulty in terms of Australia’s 

practical capacity to conduct the inspections.  

 

Further, if the Australian Government does not include the detention facilities on Manus 

Island and Nauru within its OPCAT obligations during implementation of the treaty, it 

will inevitably be instructed by the SPT to make arrangements with the respective 

governments of PNG and Nauru to inspect the detention facilities. As outlined in 

Chapter II, the SPT’s guidance is clear that where people detained by one state are held 

in facilities located in another state, both states should inspect the facilities. The 

Australian Government should place great weight on the guidance of the SPT, as 

OPCAT obliges state parties to cooperate with the SPT and observe its 

recommendations.284  

 

In addition, an interpretation of the terms of the OPCAT treaty requires Australia’s 

obligations to extend to the detention facilities on Manus Island and Nauru. As 

contended in Chapter III, the detention facilities can be characterised as ‘places of 

detention’ under article 4 as the facilities are under Australia’s jurisdiction and control, 

the facilities are places where persons are or may be deprived of their liberty, and that 
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deprivation of liberty is by virtue of an order given by a public authority.285 The 

characterisation of the detention facilities as ‘places of detention’ means that Australia 

must permit inspections of the detention facilities by the SPT and Australia’s NPM.286 

The more contentious element of this argument is whether the facilities are under 

Australia’s jurisdiction and control. The Australian Government could rely on a strict 

interpretation of ‘jurisdiction and control’, pursuant to the High Court’s majority 

decision in Plaintiff M68, to assert that Manus Island and Nauru are not under 

Australia’s jurisdiction and control. However, this interpretation is not supported by 

international case law. Further, if it does so, it is likely that the SPT will reiterate the 

guidance it has published on this issue and recommend that Australia make 

arrangements with the respective governments of PNG and Nauru for Australia to 

inspect the detention facilities. Australia has the opportunity to implement OPCAT in a 

way that would be agreeable to the SPT from the beginning, rather than implement the 

treaty in a way that will inevitably attract recommendations for change from the SPT. 

 

The Australian Government has ratified OPCAT and agreed to its terms in full, as 

OPCAT does not allow for reservations.287 If the Australian Government does not 

endeavour to include Manus Island and Nauru within its OPCAT obligations, it will not 

appear to be ratifying and implementing the treaty with a genuine intention to 

completely eliminate torture and ill-treatment in all territories under its jurisdiction. 

Chapter IV considered some of the critical issues in the detention facilities on Manus 

Island and Nauru that OPCAT inspections could address: arbitrary and indefinite 

detention; treatment of the detainees; lack of medical treatment; and living conditions. It 

is clear that the treatment suffered by the detainees amounts to torture and ill-treatment 

in many instances, and that OPCAT inspections and recommendations are necessary to 

effect change.  

 

The Australian Government cannot continue to deprive people of their liberty in these 

detention facilities, which are rife with exactly the kind of mistreatment that OPCAT 

and CAT aim to reduce and prevent, while asserting that such places are outside of 

Australia’s OPCAT obligations. Australia’s OPCAT obligations must extend to Manus 

Island and Nauru. From a legal perspective: the capacity of Australia’s coordinating 
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NPM allows for it; the guidance of the SPT necessitates it; and an interpretation of the 

provisions of OPCAT requires it. From a moral perspective the matter is simple. 

Australia’s obligations under OPCAT must extend to Manus Island and Nauru so that 

Australia may begin to remedy the torture and other ill-treatment that the detainees have 

suffered. 
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