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Who we are 

The Australian Lawyers Alliance (ALA) is a national association of lawyers, academics and other 

professionals dedicated to protecting and promoting justice, freedom and the rights of the individual. 

We estimate that our 1,500 members represent up to 200,000 people each year in Australia. We 

promote access to justice and equality before the law for all individuals regardless of their wealth, 

position, gender, age, race or religious belief.  

The ALA is represented in every state and territory in Australia. More information about us is available 

on our website.1 

  

                                                           
1 www.lawyersalliance.com.au.  

http://www.lawyersalliance.com.au/
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Introduction  

1. The ALA welcomes the opportunity to have input into the second stage of consultations 

regarding the implementation of OPCAT in Australia. The ALA has long supported the 

ratification of OPCAT due to its potential to lift the standard of care of detainees, whether 

they are convicted prisoners, asylum seekers or others in detention. 

2. In this submission, the ALA will respond to the following key questions in the Consultation 

Paper: 

(1) How should OPCAT be implemented to prevent harm to people in detention? How 

should the most urgent risks of harm be identified and prioritised? 

(2) What categories of ‘place of detention’ should be subject to visits by Australia’s 

National Preventative Mechanism (NPM) bodies? 

(3) What steps should be taken to ensure that measures to implement OPCAT in 

Australia are consultative and engage with affected stakeholders? 

(4) What are the core principles that need to be set out in relevant legislation to ensure 

that each body fulfilling the NPM function has unfettered, unrestricted access to 

places of detention in accordance with OPCAT? 

Question 1 – How should OPCAT be implemented to prevent harm 

to people in detention? How should the most urgent risks of harm 

be identified and prioritised? 

3. The ALA submits that there are some urgent risks of harm that have already been identified 

which should be prioritised in the implementation of OPCAT. The ALA is mindful that there 

also needs to be a process of planning and identification to assess other urgent needs or 

priorities to address risk of harm, in terms of categories of detainees and places of detention. 

4. The ALA submits that the following categories of detainees have already been identified as in 

high need and at urgent risk of harm, and therefore requiring immediate attention: 

https://www.lawyersalliance.com.au/news/torture-treaty-ratification-could-open-offshore-detention-to-internati
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(a) Aboriginal and Torres Strait Islander people, given their disproportionately high rates 

of incarceration and particularly the recent dramatic increases in rates of 

imprisonment of Aboriginal and Torres Strait Islander women; 

(b) Young people in detention – the recent examples of mistreatment of young people in 

detention facilities such as Don Dale in the Northern Territory, Cleveland in 

Queensland, Reiby in New South Wales, and the detention of young people in the 

adult maximum security prison (Barwon) in Victoria indicate the serious concerns 

regarding youth detention practices in Australia. The use of solitary confinement, 

excessive use of restraints and strip searching in youth detention facilities has also 

been reported; 

(c) People with disability – given that they are overrepresented in all places of detention, 

including traditional sites such as prisons, forensic mental health centres, aged care 

facilities and juvenile detention centres.2 In addition, people with disability are 

overrepresented in less traditional, often disability-specific places of detention, such 

as locked psychiatric wards, closed community-based residences for people with 

disability and compulsory care facilities. 

5. In addition, there are specific places of detention in Australia that are of urgent concern and 

should receive priority for attention. These include: 

(a) Disability-specific institutions; 

(b) Secure mental health facilities; 

(c) Police detention; 

(d) Youth justice detention centres; 

(e) Aged care facilities; 

(f) Immigration detention. 

                                                           
2 Eileen Baldry, ‘Disability at the Margins: Limits of the Law’ (2014) 23 Griffith Law Review, 370-88; People With 

Disability Australia, Consideration of the 4th and 5th Reports of Australia by the Committee to the Convention 

Against Torture (2014). 
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6. The ALA is particularly concerned about the Australia’s offshore detention facilities, and 

submits that the obligations extend to these facilities as they are places of detention under 

Australia’s jurisdiction and control. The ALA submits as a matter of urgency that Australia 

come to arrangements with Nauru and PNG, where there is no doubt that refugees and 

asylum seekers ‘are or may be deprived of their liberty’ by Australia, to allow inspections to 

take place in accordance with Australia’s OPCAT obligations. 

7. The ALA is mindful that in addition to these identified areas of urgency, there are other 

persons or groups in situations of vulnerability that can arise in closed environments whose 

needs should be considered a high priority. The ALA submits that the government will need 

to undertake a careful planning and assessment process to identify other categories of 

detainees and places of detention that should be considered high risk. 

8. The ALA agrees with the Australian Lawyers for Human Rights (AHLR) that a model of 

progressive implementation which draws upon the New Zealand experience should be 

adopted.3 This should include a timeline for the organisations making up the NPM to assess 

the scope of their roles, conduct a thorough risk assessment of places of detention and of 

categories of detainees, and develop a preventative monitoring program, processes and 

activities based on international human rights standards. The ALA submits that this process 

should run parallel to developing appropriate monitoring and preventative strategies in 

respect of the abovementioned identified categories of detainees/places of detention that 

are at urgent risk and deserving of immediate priority. 

9. The ALA submits that this planning phase is absolutely critical, given the unique aspects of 

implementation in Australia in terms of requiring coordination across jurisdictions and also 

offshore places of detention.  

10. The ALA submits that a thorough risk assessment at the beginning will provide the necessary 

basis upon which the NPMs will be able to prioritise the categories of detainees and places of 

detention upon which to focus, and determine without interference from government what 

institutions it will visit. 

                                                           
3 Australian Lawyers for Human Rights (ALHR), Submission to the Australian Human Rights Commission 

regarding Australia’s Implementation of the Optional Protocol to the Convention Against Torture (OPCAT), 21 

July 2017, 9. 
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Question 2 – What categories of ‘place of detention’ should be 

subject to visits by Australia’s NPM bodies? 

11. Article 4 of OPCAT does not place any limitations or restrictions on the definition of ‘places of 

detention’. All places where people are kept against their will require visits by Australia’s NPM 

bodies under this treaty, including prisons, police stations, immigration detention facilities, 

mental health facilities, aged care facilities, disability institutions and youth detention 

facilities.  The treaty doesn’t restrict its attentions to specific places of detention, but applies 

to all places under the ‘jurisdiction and control’ of the government, including non-traditional 

places of detention. 

12. Accordingly, the ALA strongly submits that there should be no limit or restriction in legislation 

regarding the categories of ‘place of detention’ that should be subject to visits by Australia’s 

NPM bodies. The ALA submits that any legislation governing the role of NPMs include an open 

list of places of detention and not seek to limit the independence of NPMs by limiting or 

restricting the places to be visited. 

13. The ALA notes that Article 4 of OPCAT is expressed in broad terms and that none of the 67 

signatory states have placed restrictions on the categories of places of detention that NPMs 

can visit. 

14. The Subcommittee on the Prevention of Torture (SPT) has recommended that where a 

government detains people in other countries, that government should enter into an 

agreement with that country to allow monitoring of offshore detention facilities. This is vitally 

important in relation to Australia’s offshore immigration detention facilities on Manus (PNG) 

and Nauru. Accordingly, the ALA submits that the Australian Government enter into such an 

agreement with the governments of PNG and Nauru to ensure that the offshore detention 

facilities are also included in the places of detention that should be visited by Australia’s NPM 

bodies. 

15. The ALA also notes that the role of the NPMs is to monitor all closed environments regardless 

of whether they are owned and operated by the government or outsourced to the private 

sector. The ALA is concerned that by limiting or restricting the categories of ‘place of 

detention’ that should be subject to visits by Australia’s NPM bodies, many closed 

environments owned and operated by non-state actors and private entities may be omitted. 
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Question 3 – What steps should be taken to ensure that measures 

to implement OPCAT in Australia are consultative and engage with 

affected stakeholders? 

Civil Society organisations 

16. The ALA submits that active engagement with civil society organisations is an essential 

ingredient in ensuring that measures to implement OPCAT in Australia are consultative and 

engage with affected stakeholders. The ALA submits that such active engagement with civil 

society is essential to the credibility and effectiveness of NPMs. Civil society organisations can 

provide expertise and knowledge in the design and operation of the NPM. 

17. The ALA also submits that engagement with civil society must be a central focus from the 

outset, including in the designation of NPMs. Genuine consultation will add legitimacy and 

credibility to both the process of determining the NPMs and ultimately the institution itself. 

According to the SPT Guidelines, the ‘process for the selection and appointment of members 

of the NPM should be open, transparent and inclusive and involve a wide range of 

stakeholders, including civil society.’4 The appointment of members to the NPM should not 

be directly decided by the Executive branch of government, although the Executive may 

formally appoint members after the substantive decision has been taken by a separate body 

or following a transparent and consultative process. This may involve the creation of a special 

appointment body, including representatives from civil society groups. 

18. Once the NPMs have been designated, civil society should have ongoing input into the 

development and functioning of monitoring bodies. Civil society representatives could 

contribute their expertise and insights by periodically conducting joint visits with the NPM, 

including visits with a thematic focus. Involving trusted civil society organisations and 

individuals that have established relationships with detainees can increase the capacity of the 

NPM to engage with more vulnerable groups and to gain a better understanding of the subtle 

factors that may give rise to ill-treatment. Civil society organisations can also assist NPMs to 

develop appropriate methods of monitoring that are sensitive to the particular needs of 

vulnerable groups of people who are detained. 

                                                           
4 Subcommittee for the Prevention of Torture, (2010), Guidelines for NPMs, (CAT/OP/12/5), para 16. 
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19. Of critical importance is the role that civil society organisations can play in identifying the 

appropriate places of detention in need of monitoring and assisting to define the scope of the 

monitoring role of NPMs. The ALA submits that to ensure that measures to implement OPCAT 

in Australia are consultative and engage with affected stakeholders it is essential that 

governments do not pre-define the scope of the monitoring role of NPMs. 

20. Civil society organisations can play a strategic role in alerting NPMs to issues of concern in 

relation to closed environments and work collaboratively with the NPMs to address issues. 

These organisations can also assist in holding both governments and the NPMs themselves to 

account, and can support the NPM by lending their voice for NPM recommendations to be 

implemented. 

21. The engagement with civil society will need to be inclusive, encompassing a wide range of 

actors including community organisations, peak NGOs and interest groups, relevant 

professional associations, research institutions and universities, and people with lived 

experience of detention. 

Engagement with people with lived experience 

22. As part of engaging with civil society organisations to ensure that measures to implement 

OPCAT in Australia are consultative and engage with affected stakeholders, it is also essential 

to develop an appropriate strategy to engage with people with lived experience of detention 

and to ensure that there is active engagement with service users and consumers. It is only by 

engaging users as the true voice of experience that the effect of detention can be assessed.5 

23. The ALA notes that the UK Care Quality Commission (CQC), which is part of the UK NPM, places 

particular importance on active involvement of service users in their work by constantly 

drawing on the feedback and suggestions of a service user reference panel and the ‘Experts 

by Experience’ program. The UK CQC considers that involving patients and service users is a 

vital step towards understanding the impact of deprivation of liberty and the quality of care 

in individual settings.6 

                                                           
5 Elina Steinarte, Rachel Murray and Judy Liang, ‘Monitoring those Deprived of their Liberty in Psychiatric and 

Social Care Institutions and National Practice in the UK’ (2012) 16 The Journal of Human Rights 865, 873. 

6 Ibid. 
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24. The ALA strongly recommends that a body similar to the UK’s CQC as advised by a Service User 

Reference Panel be established, as it is essential that NPMs seek to utilise lived experience of 

detention in the review of interrogation rules, instructions, methods and practices to prevent 

torture. 

A thematic approach to identify issues 

25. The ALA endorses the views previously expressed by the ALHR that the development of 

advisory bodies or working groups with a thematic focus can be a valuable means of drawing 

upon the insights and expertise of diverse civil society representatives, including people with 

lived experience of detention.7 Thematic working groups can enable specific issues to be 

explored in greater depth. Such working groups could be formed to provide advice on specific 

categories of detention (such as aged care or immigration detention), or they could investigate 

specific themes that cut across different places where people are deprived of their liberty 

(such as the use of seclusion and restraint or engaging with Aboriginal and Torres Strait 

Islander peoples). 

26. Adopting a NPM model which includes the establishment of specific thematic working groups 

gives greater opportunity for the specific and unique needs and vulnerabilities of certain 

groups to be fully considered. It will enhance and strengthen the expertise of the NPMs by 

engaging with experts in different fields, and provide opportunities for people with lived 

experience of detention to engage with and participate in particular thematic groups that 

reflect their experiences or characteristics.  

Question 4 – What are the core principles that need to be set out in 

relevant legislation to ensure that each body fulfilling the NPM 

function has unfettered, unrestricted access to places of detention 

in accordance with OPCAT? 

Operational independence and adequate financial resourcing 

27. NPMs perform a vitally important role under OPCAT in carrying out regular monitoring and 

inspection of places of detention. Given their familiarity with local conditions and 

environment, they are in a much better position to perform these functions than the UN 

                                                           
7 See above note 3, 7. 
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Subcommittee on the Prevention of Torture.8 However, in order to fulfil these roles, it is 

essential that the operational independence of the NPM is clearly guaranteed in legislation. 

28. In addition to operational independence, the legislation needs to clearly articulate that NPMs 

have financial and functional independence when undertaking their planning activities, 

producing reports and speaking to the media. Of primary importance, the legislation must set 

out that the NPM has complete independence in determining the scope of places of detention 

to be visited and that this is an essential pre-requisite for compliance with Article 4. 

29. The legislation should state that an NPM has complete financial and operational autonomy 

when it is carrying out its functions under the Optional Protocol. This requires adequate 

funding to be provided by the government to enable the NPM to have its own staff and 

premises (in order to be and be seen to be independent of the government) and not be subject 

to financial control which might affect its real or perceived independence.9 

30. The ALA submits that the legislation needs to clearly articulate the principles of independence 

and the preservation of impartiality for NPMs, as these are essential for public and detainee 

confidence in the operation and integrity of the NPM. 

Focus on prevention 

31. The ALA submits that the work of NPMs should primarily focus on the prevention of 

mistreatment in detained places, rather than responding to individual complaints. The ALA 

recommends that the principle of prevention should be set out in legislation. 

Expertise of members of the NPM 

32. A key factor in determining whether NPMs are capable of carrying out effective visits to non-

traditional places of detention, including psychiatric and social care institutions, is the level of 

expertise that the membership of those bodies possess.10 The ALA submits that the legislation 

should also set out that NPMs are required to have appropriate levels of expertise specific to 

the places of detention to which they will be conducting visits. 

                                                           
8 See above note 5, 870 

9 Ibid, 874–5. 

10 Ibid, 871. 
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Conclusion 

33. The ALA welcomes the opportunity to have input into the Stage 2 consultation process for the 

implementation of OPCAT in Australia.  The ALA reaffirms that in order to achieve the highest 

standards of protection and promotion of human rights in Australia it is critical for the 

implementation of OPCAT to be based on the following key principles: 

(a) Adopting a progressive implementation strategy in which there is thorough planning 

and a risk of assessment of places of detention; 

(b) That there are no limits or restrictions regarding the categories of places of detention 

that should be subject to visits by Australia’s NPM bodies; 

(c) That there is active engagement with civil society organisations and people with lived 

experience of detention in the designation, development and functioning of NPMs; 

(d) That the NPM model should include the establishment of thematic working groups to 

enable specific issues of detention to be explored in greater depth and with 

sensitivity; and 

(e) That for NPMs to properly fulfil their role under OPCAT they need to have operational 

independence from government and adequate financial resourcing. 

 

 




