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Overview 

This submission focuses on the application of the OPCAT to prisons in Australia and draws 
upon the my doctoral research which developed prerequisites for achieving human rights 
compliance in Australian prisons (one of the six prerequisites identified in my thesis was 
independent external monitoring), the strategic framework for implementing human rights in 
closed environments developed by Professor Bronwyn Naylor, Associate Professor Julie 
Debeljak and I1 (the framework has 3 prongs, one of which is preventive monitoring 
mechanisms based on human rights standards) as well as the my extensive publications on 
human rights in prisons, detailed in the Appendix.   

The submission covers the following topics: 

1. Categories of imprisoned people to prioritise (Question 1) 

2. Core principles that need to be set out in legislation (Question 4) and Proposal 6 – 
national standards for how inspections should take place 

3. Minimum conditions of detention (Proposal 7) 

4. A dedicated federal statute (Proposal 9) 

1. Categories of imprisoned people to prioritise 

There are at least four categories of imprisoned people that should be prioritised for attention 
by the NPM. 

The first is Indigenous people who make up 28% of the national adult prison population 
despite only being 2% of the general adult population.2 That means that they are 14 times 
more likely to be imprisoned than non-Indigenous people.3  The over-representation of 
Indigenous people in prison was the subject of a recent Australian Law Reform Commission 
report.4  The rates of Indigenous deaths in custody – which is a consequence of over-
imprisonment of Indigenous Australians – have been catalogued in a Guardian database and 
there have been more than 400 deaths since 1991.5 

The second is women who represent a fast-growing segment of the prison population.  The 
Australian Bureau of Statistics reported that between 2002 and 2012 the number of women in 
prison increased by 48% while the number of men increased 29%.6 The rate is higher 
amongst indigenous women, whose rate of imprisonment has increased by 58.6% in the last 
decade (compared to 22.4% for non-Indigenous women and 35.2% for Indigenous men).7  
                                                                 
1 Bronwyn Naylor, Julie Debeljak and Anita Mackay ‘A Strategic Framework For Implementing Human Rights 
In Closed Environments’ (2015) 41 Monash University Law Review 218-270.   
2 Australian Bureau of Statistics, Corrective Services, Australia, March 2018 (7 June 2018). 
3 Lorena Bartels, ‘Twenty Years On: Indigenous Deaths in Police Custody and Lessons From the Frontline’ in 

Isabelle Bartkowiak-Théron and Nicole Asquith, Policing Vulnerabilities (The Federation Press, 2012) 181. 
4 Australian Law Reform Commission, Pathways to Justice – An Inquiry into the Incarceration Rate of 
Aboriginal and Torres Strait Islander Peoples (Report 133, 2018).   
5 See Deaths Inside. Indigenous Australian Deaths in Custody <https://www.theguardian.com/australia-
news/ng-interactive/2018/aug/28/deaths-inside-indigenous-australian-deaths-in-
custody?CMP=Share_iOSApp_Other> (accessed 30 August 2018). 
6 Australian Bureau of Statistics, Prisoners in Australia (2 April 2013). 
7 Senate Legal and Constitutional Affairs References Committee, Value of a Justice Reinvestment Approach to 
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Women in prison have particular vulnerabilities which were summarised in a submission by 
Professor Naylor and I to the ACT Human Rights Commission’s Human Rights Audit and 
Review of Treatment of Women at AMC in August 2013.8 They are also detailed in the 
Victorian Ombudsman’s OPCAT inspection of the Dame Phyllis Frost Centre. 9 

The third is people with mental health or cognitive disability10 who are over-represented in 
prisons.  I have previously provided the following overview of the rates: 

In relation to the prison population the precise rates vary depending 
on the definition of mental illness used and the time at which it is 
measured (for example, upon intake or further into a prison sentence), but 
estimates range from 30% of the prison population being diagnosed with a 
mental illness to 80% having a psychiatric illness over a 12 month period. 

Furthermore, approximately 20% of the prison population have an 
intellectual disability and as many as 80% of people in prisons have a 
history of brain trauma (depending on the definition used). Despite a lack of 
comprehensive data on this subject, it is generally agreed that Indigenous 
people in prisons display particularly complex mental health needs.11 

For a more recent discussion see Lea et al ‘A disability aware approach to torture prevention? 
Australian OPCAT ratification and improved protections for people with disability’.12 

The fourth is older people in prison who are growing at a higher rate than older people in the 
general population, with prisons not necessarily well placed to cater to the needs of this 
group.  The New South Wales (NSW) Inspector of Custodial Services noting the following 
statistical trends at the national level: 

There has been an 84 percent increase in older inmates across Australian 
prisons in the last decade (2000-2010). The greatest growth has been 
observed among the most elderly inmates (those aged over 65), whose 
number rose over 140 percent. This marked growth of aged inmates 
continued between 2010 and 2014, with a further 134 percent increase, 
despite this group having the lowest overall rate of incarceration (2%).13   

                                                                                                                                                                                                       
Criminal Justice in Australia (2013) 32. 
8 Available at < https://www.monash.edu/__data/assets/pdf_file/0004/138496/act-hr-commission-sub.pdf> See 
also Ruth McCausland and Eileen Baldry, ‘Understanding women offenders in prison’ in Jane Ireland, Carol 
Ireland, Martin Fisher, Neil Gredecki (eds) The Routledge International Handbook of Forensic Psychology in 
Secure Settings (Routledge, 2017).  
9 Victorian Ombudsman, Implementing OPCAT in Victoria: report and inspection of the Dame Phyllis Frost 
Centre (November 2017). 
10 This terminology has been taken from the University of New South Wales Australian Research Council 
project on Mental Health Disorders  and  Cognitive  Disabilities  in the  Criminal  Justice  System:  UNSW, 

‘Australians with MHDCD in the CJS Project’ <http://www.mhdcd.unsw.edu.au/australians-mhdcd-cjs-
project.html> 
11 Anita Mackay, ‘Human Rights Protections For People with Mental Health and Cognitive Disability in 
Prisons’ (2015) 22 Psychiatry, Psychology and Law 842, 846. 
12 Meredith Lea, Fleur Beaupert, Ngila Bevan, Danielle Celermajer, Piers Gooding, Rebecca Minty, Emma 
Phillips, Claire Spivakovsky, Linda Steele, Dinesh Joseph Wadiwel & Penelope June Weller ‘A disability aware 
approach to torture prevention? Australian OPCAT ratification and improved protections for people with 
disability’ (2018) 24(1) Australian Journal of Human Rights 70, 80. 
13 NSW Inspector of Custodial Services, Old and inside: Managing aged offenders in custody (2015), 16. 
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2. Core principles that need to be set out in legislation (Question 4) and Proposal 6 – 
national standards for how inspections should take place 

National standards should definitely have legislative force.  If standards are left to other types 
of policy documents there is a real danger that they will be ignored.  This is illustrated by the 
lack of regard given to the Standard Guidelines for Corrections in Australia. These were first 
adopted in 1978 by state and territory Corrections Ministers and last updated in 2012. Despite 
the fact that the Guidelines are intended to tailor the application of the United Nations 
Standard Minimum Rules for the Treatment of Prisoners for Australian prisons,14 the 
Guidelines have not been updated since the United Nations updated the Standard Minimum 
Rules in 2015 (these are now known as the Mandela Rules).   

There are also numerous instances of the Guidelines not being followed in practice.  One of 
these relates to strip searching.  Guidelines 1.55 and 1.56 provide 

Searches, including strip searches, should be conducted by staff members of 
the same gender, wherever practicable. 

Searching should be carried out ensuring the dignity and privacy of the 
person being searched, as far as practicable. 

Strip searches should only be carried out as a means of detecting or 
retrieving concealed contraband. 

I have provided the following analysis of Queensland’s contravention of these Guidelines: 

The Queensland Ombudsman prepared a report in 2014 about the ‘strip 
search practices at Townsville Women’s Correctional Centre.’ The report 
uncovered a policy whereby women taking a certain type of medication (S8) 
were strip searched both before and after the medication was provided for a 
period of 7 months. Some women were taking the medication twice per day 
and were therefore strip searched four times per day. 

The Ombudsman ‘found the practice unreasonable’ for a number of reasons, 
including ‘that the Centre failed to consider the range of other less invasive 
measures available to address the suspected diversion’38 (such as urine 
testing).15 

Strip searching of females is also occurring in contravention of the Guidelines in other 
jurisdictions.  In a report about the Dame Phyllis Frost Centre the Victorian Ombudsman 
recently documented that  

The inspection team was also concerned by DPFC’s practice of routinely 
strip searching women before and after contact visits with family and 
friends. 

DPFC routinely strip searches all women after contact visits with family and 
friends. DPFC policy does not allow the prison to routinely strip search 
women before visits, but the inspection team observed officers taking 

                                                                 
14 Anita Mackay, ‘The Relevance of the United Nations Mandela Rules for Australian Prisons’ (2017) 42 
Alternative Law Journal 279, 280. 
15 Ibid, 283. 
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women into a room and watching the women undress to change into the 
overalls worn during visits.16 

The Ombudsman recommended that this practice cease, but this recommendation has not 
been accepted.17 

The legislation establishing the Office of the Inspector of Custodial Services (OICS) in 
Western Australia (WA) and the NSW Inspector of Custodial Services provide useful 
models.  For example the WA legislation requires that inspections may be announced or 
unannounced, and each prison is to be inspected every three years.18 The Inspector has broad 
powers ‘to do all things necessary or convenient to be done for or in connection with the 
performance of the Inspector’s functions’.19 OICS is required to report to the Minister on 
findings of inspections it carries out.20 

3. Minimum conditions of detention (Proposal 7) 

There is certainly a need to specify minimum conditions of detention.  The legislation 
establishing the Alexander Maconochie Centre (AMC) in the Australian Capital Territory 
(ACT) is the best example of conditions in Australia, but these could be improved upon by 
adopting more of the Mandela Rules – which were updated in 2015 ie. since the AMC 
legislation was passed in 2012. 

Section 12 of the Corrections Management Act 2007 (ACT) (CMA) prescribes the minimum 
living conditions for detainees that the Director-General ‘must ensure, as far as practicable’.21  
Examples include:  

• ‘suitable accommodation and bedding for sleeping in reasonable privacy and 
comfort’;22  

• ‘reasonable access to the open air and exercise’ (at least one hour per day);23  

• reasonable opportunity to have visitors;24  

• confidential communication with a lawyer;25  

• access to health services;26 and  

• opportunities for religious, spiritual and cultural observance.27   

                                                                 
16 Victorian Ombudsman, above n 9, 10  
17 Ibid, 103. 
18 Inspector of Custodial Services Act 2003 (WA), s 19.   
19 Inspector of Custodial Services Act 2003 (WA), s 27.   
20 Inspector of Custodial Services Act 2003 (WA), ss 20 and 24.   
21 This section is to be read in conjunction with Chapter 6 of the Corrections Management Act 2007 (ACT) 
(CMA), which imposes concomitant requirements on the Director-General. 
22 CMA, ss 12(d) and 43. 
23 CMA, ss 12(e) and 45. 
24 CMA, ss 12(g) and 49. 
25 CMA, ss 12(h), 50 and 51. 
26 CMA, ss 12(j), 53 and 54. 
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The CMA makes a distinction between these minimum living conditions on the one hand, and 
privileges on the other.  Section 154 of the CMA defines ‘privileges’ as ‘any amenity, facility 
or opportunity the detainee may have the benefit of in detention’.  That provision also gives 
examples that include ‘participating in activities other than those forming part of a detainee's 
case management plan’ and ‘pursuing hobbies and crafts’.  The importance of this distinction 
is that privileges can be removed for disciplinary purposes.  They may be withdrawn if, for 
example, an imprisoned person has committed a disciplinary breach, such as assaulting 
someone.28  The living conditions, on the other hand, are designated as ‘entitlements’29 and 
therefore cannot be removed for disciplinary purposes. 

Significantly, the CMA requires that imprisoned people be provided with medical care of an 
equivalent standard to people in the community.30  This is also required under Mandela Rule 
24. 

Particular areas where the CMA could be improved upon by reference to the Mandela rules 
include (1) requiring solitary confinement to be used as in ‘exceptional cases’ and ‘as a last 
resort’ and defining ‘prolonged solitary confinement’ as set out in Rules 44 and 45, which 
provide: 

For the purpose of these rules, solitary confinement shall refer to the 
confinement of prisoners for 22 hours or more a day without meaningful 
human contact. Prolonged solitary confinement shall refer to solitary 
confinement for a time period in excess of 15 consecutive days. 

Solitary confinement shall be used only in exceptional cases as a last resort, 
for as short a time as possible and subject to independent review, and only 
pursuant to the authorization by a competent authority. It shall not be 
imposed by virtue of a prisoner’s sentence. 

(2) Use of restraint.  The CMA leaves room for improvement in this area because it allows 
for the following in section 140: 

(6) In applying force under this part, a corrections officer may use a  
restraint  or weapon, including any of the following: 

(a) body contact; 

(b) handcuffs,  restraint  jackets and other restraining devices; 

(c) riot control equipment; 

(d) a chemical agent; 

(e) a gas gun; 

(f) a firearm; 

(g) anything else prescribed by regulation. 

Mandela Rules 47 and 48 provide a more restrictive regime for the use of restraints. In 
particular, Rule 48 provides that ‘[i]nstruments of restraint shall never be used on women 
                                                                                                                                                                                                       
27 CMA, ss 12(k) and 55. 
28 ‘Disciplinary breach’ is defined in s 152 of the CMA. 
29 CMA, s 154. 
30 CMA, s 53(1)(a). 
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during labour, during childbirth and immediately after childbirth’.  This is a practice that 
occurs in South Australian prisons as documented by the South Australian Ombudsman.31 

4. A dedicated federal statute (Proposal 9) 

I am firmly of the view that federal legislation is necessary for implementation of OPCAT in 
a federation such as Australia.   

The most pressing priority for federal legislation is that it deals with how and when 
recommendations made by the NPM and every organisation carrying out inspection will be 
implemented. Lessons can and should be learnt by the problems with lack of implementation 
of recommendations made in relation to prisons by prison inspectorates, Royal Commissions, 
coronial inquests, Ombudsmen and other inquiry mechanisms.  The failure to implement 
recommendations has led to deaths and other serious consequences for individuals in prisons.   

A good illustration of the failure to implement recommendations32 is the death of Mr Ward in 
Western Australia, which could have been prevented if the government had followed earlier 
recommendations of OICS. Mr Ward, an Aboriginal elder, died in the back of a prison 
transport van while being transported 360km in WA to face minor charges in court—a 
journey taking almost 4 hours. Mr Ward died of heat-stroke because of the extremely hot 
temperature in the van, where no air-conditioning was provided. The temperature in the van 
was found by the Coroner to be over 50 degrees Celsius33 and Mr Ward had third degree 
burns on his body where his skin had come into contact with the metal floor.34 The two 
drivers of the van were criticised by the coroner for, among other things, failing to check that 
the air-conditioning was working in the back of the van before setting out,35 failing to provide 
Mr Ward with cold drinking water during the journey,36 and not stopping to check Mr Ward’s 
welfare throughout the entire journey, or to see if he needed to use a toilet.37 

OICS had provided two reports to the government (in 2004 and 2007) containing advice 
about the dangers of using the outdated prison transport vans in operation in WA.38 OICS had 
                                                                 
31 Mackay, above n 14, 284. 
32 There are many others, including (1) failure to implement the recommendations of the 1991 Royal 
Commission into Aboriginal Deaths in Custody. The UN Special Rapporteur for Indigenous People noted in 
2010 that many of the recommendations of this inquiry have not been implemented: United Nations Human 
Rights Council, Report by the Special Rapporteur on the Situation of Human Rights and Fundamental 
Freedoms of Indigenous People, James Anaya, Addendum, Situation of Indigenous Peoples in Australia, 1 June 
2010, 14.  See also Lorana Bartels, ‘Twenty Years On: Indigenous Deaths in Police Custody and Lessons from 
the Frontline’ in Isabelle Bartkowiak-Théron and Nicole Asquith, Policing Vulnerabilities (The Federation 
Press, 2012); (2) failure to implement the Tasmanian Ombudsman’s recommendations about the Risdon prison 
discussed in Anita Mackay ‘Human Rights Law Compliance in Prisons: What Can Australia Learn From the 
Nordic approach?’ (2014) 20 Australian Journal of Human Rights 31, 53-54; (3) failure to respond to South 
Australian Ombudsman’s recommendations about shackling of imprisoned people while receiving medical care: 
discussed in Mackay, above n 14, 284. 
33 N Hope, Inquest into Death of Ian Ward, Western Australian Coroner’s Court, 2009, 34. 
34 Ibid, 8-9. 
35 Ibid, 63 and 82. 
36 Mr Ward was only provided with a 600ml bottle of water at the start of the journey: Ibid, 65. 
37 Ibid, 83. 
38 Office of the Inspector of Custodial Services, Report of an Announced Inspection of Adult Prisoner Transport 
Services (2004); Office of the Inspector of Custodial Services, Thematic Review of Custodial Transport Services 
in Western Australia (2007). 
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specifically recommended significant enhancements, including ‘[r]obust climate control for 
staff and passengers, adjustable in each zone’.39  The Coroner concluded that ‘[i]n my view 
all of the above observations made by the Office of the Inspector of Custodial Services were 
accurate and should have been acted upon as a matter of urgency.’40   

It is therefore essential that any legislation about inspection monitoring has requirements for 
the implementation of recommendations, or at the very least monitoring of the 
recommendation status.  The NSW Inspector of Custodial Services Act 2012 contains the 
following provision: 

(1) The Inspector is required to make, within the period of 4 months after 30 
June in each year, a report to Parliament of the Inspector's operations during 
the year ended on that 30 June.  

(2) A report by the Inspector under this section must include the following: 

(a) a description of the Inspector's activities during that year in relation to 
each of the Inspector's principal functions,  

(b) an evaluation of the response of relevant authorities to the 
recommendations of the Inspector,  

(c) any recommendations for changes in the laws of the State, or for 
administrative action, that the Inspector considers should be made as a result 
of the exercise of the Inspector's functions. 

A provision along these lines, or a stronger requirement for implementation, would be 
advisable.   

In my view the legislation must include a requirement for implementation of NPM 
recommendations within a specific timeframe.  There are some existing legislative models 
that could be drawn upon.  For example, the Victorian government is required to respond to 
Coronial inquest recommendations within 3 months41 and to Joint Investigatory Committees 
of the Parliament’s recommendations within 6 months.42   

 

 

                                                                 
39 See recommendation 27, Office of the Inspector of Custodial Services, Thematic Review of Custodial 
Transport Services in Western Australia (2007) 90-91. 
40 Hope, above n 33, 89.  
41 Coroners Act 2008 (Vic) s 52(6). 
42 Parliamentary Committees Act 2003 (Vic) s 36. 
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