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Parents and Children
Current Situation

The Family Law Act 1975 does not give same-sex partners any legal status regarding their partner’s biological children. Biological and adoptive parents automatically have a legal parental relationship to their children (except for sperm donors), while non-biological parents are not legally considered parents. However, the paramount concern of the Family Court is the best interests of the child and a same-sex partner may be included in a parenting plan. These plans are agreed between the parties and can include contact between the child and any other person.

The absence of any formal or legal recognition of the relationship that exists between same-sex partners and their partner’s children creates problems for the families directly effected and could impact significantly on Australian society. This lack of recognition ignores the reality of contemporary family relationships and leads to people with genuine and long-lasting family relationships being discriminated against. By not formally recognising these relationships, the children involved may suffer because of difficulties for the non-biological parent in supporting the child in dealings with their school, doctor or the police. In the event of the death of the biological parent or the breakdown of the relationship, while the non-biological parent may be the most appropriate guardian, their relationship with the child may be jeopardised by their precarious legal position.

Adoption is governed by state law and therefore the rights of gay and lesbians to adopt varies between states. Adoption is one area of law that Australian states and territories have been reluctant to reform. Western Australia, Tasmania and the ACT provide for adoption to same-sex couples, whereas the rest of Australia is governed by laws which are prohibitive to homosexual couples. On the other hand, fostering is not subject to laws which restrict the involvement of same-sex couples. Foster agencies are only required to consider the best interests of the child and many encourage same-sex couples to provide this valuable service to the community.

The Commonwealth Government is unable to implement a universal legislative scheme for the provision of assisted reproductive technologies. Therefore, access to reproductive technologies throughout Australia results from the patchwork of initiatives of the states and territories. As a result, access to assisted reproductive technologies is widely varied across Australia. Victoria, South Australia and Western Australia have specific legislation that governs reproductive technologies. Both Victoria and South Australia previously restricted access to assisted reproductive technologies to married or heterosexual de facto couples. However, litigation in this area resulted in these laws being found to conflict with the Federal Sex Discrimination Act 1984, which outlaws discrimination on the basis of marital status. Single women and lesbians now have access to assisted reproductive technologies in Victoria and South Australia, if they can prove medical infertility. In Western Australia, IVF, but not donor insemination, is restricted to heterosexual couples, yet it is likely that this law could be challenged by litigation highlighting its discriminatory nature. The rest of Australia has not legislated in this area, yet administrative practices which stem from either government or the medical profession, often place restrictions on assisted reproductive technology. While many hospitals and clinics have adopted policies which are open to lesbian parents, discriminatory practices remain prevalent.

Restrictions on assisted reproductive technologies, particularly in relation to clinic assisted donor insemination, not only serves to ostracise lesbian parents but also raises issues of medical safety. Self-insemination at home with known donor sperm is currently a widely utilised method of conception for prospective lesbian parents. However, the potential absence of donor screening could leave the mother and baby at the risk of transmissible infection, such as HIV and the baby may be susceptible to genetic disorders which would have been detected via screening processes. In Victoria, the Infertility Treatment Act 1995 makes it a criminal offence to carry out insemination if you are not a registered doctor and there is conflicting legal opinion regarding whether this makes self-insemination illegal. This legal uncertainty, combined with past experiences of discrimination, often discourage lesbians from disclosing their plans to self-inseminate, which may mean that they don’t receive the appropriate advice to assist them in preparing for pregnancy.

Legislative Reform:

1) The Family Law Act 1975 should be reviewed to provide recognition and some legal status to the non-biological parent of a child from a same-sex relationship. The need to acknowledge the social reality of parenthood should be considered and that the best interests of the child may be best served by a relationship of legal status existing between a child and their non-biological parent.

Policy Reform:

a) The Federal Government should seek to support the recognition of GLBT families in their diverse forms. Adoption and access to reproductive technologies is governed by state legislation and legislation in both areas is inconsistent across the country and excludes same-sex couples and GLBT people from access. The Federal Government should pursue equality of access in adoption and reproductive technologies for the whole community, regardless of sexuality, sex or gender identity. This could be possible if the Federal Government instigated and facilitated a process of consultation with the states and territories to achieve equality and consistency in these laws. Another possibility to explore would be whether the states and territories could refer their power to legislate in these areas to the Commonwealth. Additionally, if Federal discrimination legislation was amended then discriminatory laws in the areas of adoption and access to reproductive technologies could be found to be void due to an inconsistency with the Federal legislation.

b) The Federal Government should prioritise the funding of support groups for GLBT parents and prospective parents. Substantial funding should be distributed to support groups that already serve the community and where needed, the Government should consider developing new initiatives to alleviate specific circumstances and localities where increased support and counseling is needed.

c) The Federal Government should consider initiating and supporting educational programs that could be implemented at primary and secondary levels to encourage awareness and acceptance of diversity in sexual orientation and gender identity.
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