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Introduction
It is with great pleasure that I present my first Social Justice Report (the Report) as the Aboriginal and Torres Strait Islander Social Justice Commissioner, having commenced my five-year term on 1 February 2010.

I write this Report as a Gangulu man from Central Queensland with over 25 years of experience working with our peoples in many different ways. I have worked at the community, regional, state, national and international levels, within organisations such as the Aboriginal and Torres Strait Islander Commission (ATSIC) and the Cooperative Research Centre for Aboriginal Health (CRCAH). All of these experiences have shaped my understanding of the human rights of Indigenous peoples.
One of my primary responsibilities as the Aboriginal and Torres Strait Islander Social Justice Commissioner is to report annually on the enjoyment and exercise of human rights by Aboriginal and Torres Strait Islander peoples, and to make recommendations on the action that should be taken to ensure that these rights are observed.
  This responsibility is fulfilled through the submission of an annual Social Justice Report.
 

In this Report, I review developments in the enjoyment and exercise of human rights by Aboriginal and Torres Strait Islanders peoples between 1 July 2009 - 30 June 2010 (the Reporting Period).

Building on a legacy 

I come into this position of Aboriginal and Torres Strait Islander Social Justice Commissioner after a period of great achievement and advocacy by my predecessors, Dr Tom Calma, Dr William Jonas and Professor Mick Dodson. I am honoured to have the opportunity to build on their strong legacy and advocate for our rights.

Since the creation of the position of the Social Justice Commissioner in 1993, the annual Social Justice Report has played a significant role in monitoring the enjoyment and exercise of a vast array of Aboriginal and Torres Strait Islander peoples’ rights including health,
 education
 and the right to self-determination,
 to name a few. Previous Social Justice Reports have analysed the Northern Territory Intervention,
 the post-ATSIC arrangements in Indigenous Affairs,
 reconciliation,
 family violence
 and the operation of the criminal justice system.
 

These reports have informed debate and provided practical guidance to governments across the breadth of issues in Aboriginal and Torres Strait Islander affairs. Importantly they have also led to real action, with a number of key recommendations being taken up by government.

For example, the Social Justice Report 2005 framed the inequality of health and life expectation between our people and non-Indigenous Australians as a human rights issue. That Report called on all governments in Australia to commit to close this gap within a generation, based on our right to health and our right to enjoy the same opportunities to be as healthy as other people in Australia. 

It was also the catalyst for the formation of a coalition of more than 40 Aboriginal and Torres Strait Islander and non-Indigenous peak health bodies and non-government organisations to progress what became known as the Close the Gap Campaign for Indigenous Health Equality. This was the first time these organisations had worked together to achieve Aboriginal and Torres Strait Islander health equality. 

In 2008, the Australian Government, the federal opposition, the main Indigenous and non-Indigenous peak health bodies and the Social Justice Commissioner signed the ‘Close the Gap Statement of Intent’ which committed all parties to a national plan for achieving health equality by 2030. This Statement of Intent was matched by the biggest investment in our health since federation, some $1.58 billion.

This was the first time the Australian Government had made a commitment to achieve health equality for Aboriginal and Torres Strait Islander peoples in a specified time frame. It also committed the parties to ensuring our peoples could fully participate in all aspects of their health needs. The Prime Minister also committed to reporting to Parliament on the Australian Government’s progress against these commitments each year. 

Despite these advances, work still needs to be done. The challenge remains to build on this commitment and develop a national plan for our health in partnership with Aboriginal and Torres Strait Islander peoples. The role of the Social Justice Commissioner has been central to the establishment of the National Congress of Australia’s First People. National representation for Aboriginal and Torres Strait Islander peoples since the abolition of ATSIC has also been a key area of successful advocacy by Tom Calma. The United Nations Declaration on the Rights of Indigenous Peoples (the Declaration) reinforces our right to participate in decision-making that affects us,
 as well as the right to develop our own institutions.
 
The Social Justice Report 2008 charted a framework for human rights protection for Aboriginal and Torres Strait Islander peoples in the 21st century, which included the need for constitutional reform.
 I intend to build on this platform in this Report. 

Last year, the Social Justice Report 2009 had a strong focus on culture and identity. In particular it examined the issues of Aboriginal and Torres Strait Islander languages and homeland communities.
 In this year’s Report, I continue to highlight the underlying importance of culture, identity and choice through an analysis of successful community-building in the Fitzroy Valley. 

The impact of the role of Aboriginal and Torres Strait Islander Social Justice Commissioner has also been noticed at the international level. The Special Rapporteur on the situation of human rights and fundamental freedoms of indigenous people (Special Rapporteur)
 visited Australia last year to report on the situation of human rights of Aboriginal and Torres Strait Islander peoples. In his report he recognised the position of the Social Justice Commissioner as ‘an exceptional model for advancing the recognition and protection of rights of indigenous peoples’.
 He also recommended that the Social Justice Report and Native Title Report be ‘given greater attention in government administration to promote a higher level of accountability and sensitivity to human rights commitments.’

I also urge governments at all levels in Australia, when analysing and responding to this year’s and future reports, to heed the recommendation of the Special Rapporteur.  

The foundations of the Social Justice Report 2010
Since beginning in this job I have met with as many Aboriginal and Torres Strait Islander organisations, communities and community leaders as possible. I have visited many communities and have heard first-hand information about the human rights issues that Aboriginal and Torres Strait Islander peoples believe require urgent action. 
I have asked them to share with me their challenges, their strengths and their hopes. I have heard about their frustrations. I have asked them to identify the barriers to social justice that they face in their region, their experiences with government processes, and what it would take for them to more readily enjoy and exercise their human rights.

And I have listened to the solutions that they propose. 
I also had the privilege of attending the ninth session of the United Nations Permanent Forum on Indigenous Issues (UNPFII) and the third session of the Expert Mechanism on the Rights of Indigenous Peoples (EMRIP).
These international mechanisms provide an opportunity for governments, independent experts and Indigenous peoples from around the world to discuss matters that affect Indigenous peoples. At these sessions, I was reminded that many of the issues that Aboriginal and Torres Strait Islander peoples face here in Australia are markedly similar to those faced by Indigenous peoples across the world. 

For example, at the UNPFII session, Indigenous peoples articulated the need for a new approach to development that embraces their cultures and identities. In the lead-up to the UNPFII session, a group of independent experts explained: 
Indigenous peoples want development with culture and identity where their rights are no longer violated, where they are not discriminated against, excluded or marginalized and where their free, prior and informed consent is obtained before projects and policies affecting them are made and equitable benefit-sharing is recognized and operationalized.

Similarly, discussions at the EMRIP session focused on the right of Indigenous peoples to participate in decision-making. The EMRIP considered that:

[I]ndigenous participation in decision-making on the full spectrum of matters that affect their lives forms the fundamental basis for the enjoyment of the full range of human rights.

This is consistent with what I have heard during my community visits. Time and time again, I have heard that Aboriginal and Torres Strait Islander peoples want governments to change the way they do business, for governments to embrace our rights, particularly our right to self-determination, in all laws, policies and programs.

Most importantly, we want to forge new relationships with governments, the corporate sector and the wider community. We want these relationships to be based on equality, non-discrimination and full respect for our rights. Unless we are able to build these new relationships, we will not achieve reconciliation in this country. Nor will we effectively address Aboriginal and Torres Strait Islander disadvantage. 

Overview of the Social Justice Report 2010
In preparing this Report and its companion, the Native Title Report 2010, I have been inspired by the issues and perspectives that I encountered during my community visits and by my experiences internationally. ‘Relationship-building’ and ‘effective engagement’ are the common threads that run through both of this year’s Reports.  

In Chapter 1 of this Report, I outline my key priorities as Social Justice Commissioner. I consider how the Declaration provides a guiding framework for my work. In particular, I advocate the need for governments and Aboriginal and Torres Strait Islander peoples to work together to develop a national implementation plan for the Declaration. I also set out the themes I will focus on during my five-year term. These themes are about developing stronger and deeper relationships: 

· between Aboriginal and Torres Strait Islander peoples and the broader Australian community

· between Aboriginal and Torres Strait Islander peoples and governments 

· within Aboriginal and Torres Strait Islander communities. 
Chapter 2 develops one of my key priorities, addressing the relationship between Aboriginal and Torres Strait Islander peoples and the broader Australian community through constitutional recognition. In this Chapter, I outline the significance of constitutional reform and argue that it will have real and tangible benefits for all Australians. I then turn to the actions that are necessary for achieving a successful referendum and make recommendations about a process that will ensure these actions are fulfilled. The central importance of engagement and education for both Indigenous and non-Indigenous Australians is emphasised. 

Finally in Chapter 3, I outline a case study of recent events in the Fitzroy Valley. I look at the success of community-led alcohol restrictions, an innovative model of local governance and a project being undertaken by the community to address the impacts of Fetal Alcohol Spectrum Disorders (FASD). Key lessons are drawn from the Fitzroy Valley experience to inform the roll out and delivery of government programs and services. The central message of this Chapter is that great things are possible when communities take control of the issues that confront them and when governments and other parties take a role to facilitate this community control. 

As with previous reports, Appendix 3 provides a full chronology of significant events in Indigenous affairs during the Reporting Period from 1 July 2009– 30 June 2010. 
Review of other activities during the Reporting Period
The Reporting Period has seen some positive steps towards greater human rights protection for Aboriginal and Torres Strait Islander peoples.

National Congress of Australia’s First People

During the Reporting Period we saw the hard work and extensive consultations towards a new national representative body for Aboriginal and Torres Strait Islander peoples come to fruition with the establishment of the National Congress of Australia’s First People (National Congress). 

The National Congress was incorporated in April 2010 and the National Board and Ethics Committee were appointed in May 2010. I look forward to seeing the National Congress grow into a strong, robust voice for Aboriginal and Torres Strait Islander peoples.

Northern Territory Emergency Response
I am pleased that recent amendments to the Northern Territory Emergency Response (NTER) have gone some way to addressing the concerns that have been raised about the NTER’s compliance with human rights standards.
 
The independent body commissioned to review the NTER, the NTER Review Board, noted the non-compliance with human rights standards has damaged the effectiveness of the measures: 
There is intense hurt and anger at being isolated on the basis of race and subjected to collective measures that would never be applied to other Australians. The Intervention was received with a sense of betrayal and disbelief. Resistance to its imposition undercut the potential effectiveness of its substantive measures.
The crisis that prompted the NTER in June 2007 is real. It should remain a national priority for sustained attention and investment by the Australian Government. But the way forward must be based on a fresh relationship. 
If the various NTER measures are to operate as a genuine suite of measures there needs to be adjustments in the machinery of government enabling better coordination of services, greater responsiveness to the unique characteristics of each community and higher levels of community participation in the design and delivery of services.

I am strong in the belief that action must be taken to address the difficult issues confronting many of our communities. In fact I have long said that action must be taken to address neglect and abuse. But these actions, if they are to be successful, must get the buy-in of the local community, and must be consistent with human rights. This is how we reset the relationship.

I remain concerned that even with the recent amendments to the NTER, in the opinion of the Australian Human Rights Commission (Commission), there are measures that are not fully compliant with the Racial Discrimination Act 1975 (Cth) (RDA). These include:

· Practical limitations on the reinstatement of the RDA that emerge due to the absence of a notwithstanding clause in the Bills.

· Delays in the reinstatement of the RDA and state/territory anti-discrimination legislation until 31 December 2010.

· The failure to require consent for measures that are intended to be ‘special measures’ for the purposes of the RDA and Australia’s human rights obligations. 

· The broad reach of some categories of the new income management measure that could result in a disproportionate number of Aboriginal people being unnecessarily income-managed.

· Insufficient clarity in the definition of ‘vulnerable welfare payment recipient’ under the income management measures.

· The continuation of the compulsory five-year lease arrangements and their exclusion from the protections against discrimination under the RDA.

· The characterisation of five-year leases as a special measure is inconsistent with the RDA.

· The continuation of the business management areas powers, which are unnecessary and unreasonable.

· The limited monitoring and evaluation measures in place to ensure that reliable evidence is available as to the effectiveness of existing and redesigned NTER measures.

I will continue to monitor this situation and advocate for all of the NTER measures to be fully compliant with the provisions of the RDA.

Social Justice Unit projects
The Reporting Period has also seen significant gains in some of the projects led by my office at the Commission. 

Tom Calma, initiated a number of projects including the Close the Gap Campaign; the Indigenous Human Rights Network of Australia; and the development of community education materials on the Declaration. I am pleased to advance these important projects.  

Close the Gap Campaign

The Close the Gap Campaign for Indigenous Health Equality
 continues to make strong progress towards achieving the goal of increasing the life expectancy and improving the health of Aboriginal and Torres Strait Islander peoples to that of the non-Indigenous population within a generation. 
Recent progress includes:

· The Statement of Intent has now been signed by the governments and opposition parties of Western Australia, Queensland, Victoria, the Australian Capital Territory,
 New South Wales and South Australia. The Northern Territory has indicated its willingness to sign by the end of 2011. The Close the Gap Campaign Steering Committee anticipates that the Statement of Intent will soon achieve national status.
 
· In August 2009, the National Rugby League held a dedicated Close the Gap round of matches, helping ensure the Campaign’s message reaches millions of Australians.

· A Close the Gap - Making it Happen workshop was held on 24 – 25 June 2010 at the Museum of Australian Democracy (Old Parliament House) in Canberra. Key representatives were invited from the Aboriginal Community Controlled Health Sector, the mainstream health services as well as Indigenous health experts and other stakeholders. Senior representatives from the Australian Government and representatives from the majority of the state and territory governments also attended.

At the time of writing, discussions are continuing with the Minister for Indigenous Health and the Minister for Health and Ageing to progress the commitments to a national plan for achieving Aboriginal and Torres Strait Islander health equality within a generation and a supporting partnership.
Indigenous Human Rights Network Australia

The Indigenous Human Rights Network Australia (IHRNA) provides information on human rights reporting and campaigns, as well as networking opportunities for people who advocate for Indigenous human rights. IHRNA is supported by the Australian Human Rights Commission, Oxfam Australia and the Diplomacy Training Program. 

In April 2010 IHRNA launched its website and social portal.

The IHRNA Steering Committee has expanded to include three new members from around Australia, taking it to a total number of ten members. As at June 2010 the Network included 170 members from around Australia.   

In 2011 IHRNA will host a series of regional forums around Australia to allow members to steer the development of the Network, and provide feedback on national issues such as Constitutional reform and progressing the Declaration. 

Community education materials on the Declaration 

The Christensen Fund has provided the Commission with generous financial support to develop community education materials on the Declaration. Oxfam Australia has also provided financial support.

There is great interest but limited knowledge about the Declaration in Aboriginal and Torres Strait Islander communities. These materials will provide a suitable vehicle to build the capacity of communities to advocate for their rights.

In the initial phase of this project three elements of the materials will be produced:

· a double sided poster
· a plain-English Community Guide
· an overview of the Declaration.

These materials are designed to increase understanding about how the Declaration can be used by Aboriginal and Torres Strait Islander people and communities in their daily lives.

The Commission has also secured funding from Oxfam Australia to produce a DVD/documentary on the Declaration. This will build on the materials initially produced.

The Commission intends to continue to seek funding to develop further educational materials and programs to raise awareness and understanding of the Declaration.

Future directions

At the time of writing, the Gillard Government was returned to office as a minority government. It is my sincere hope that all political parties, and the independent Members of Parliament and Senators, can work together with Aboriginal and Torres Strait Islander peoples to promote true reconciliation based on partnership, trust and mutual respect. 

I would also like to take this opportunity to congratulate the member for Hasluck, Ken Wyatt MP, who was elected as the first Aboriginal and Torres Strait Islander member of the House of Representatives. 

The priorities that will guide my term are set out in Chapter 1 of this Report. As Social Justice Commissioner my agenda will:

· be guided by the human rights standards, particularly those contained in the United Nations Declaration on the Rights of Indigenous Peoples
· focus on developing stronger and deeper relationships:

· between Aboriginal and Torres Strait Islander peoples and the broader Australian community 

· between Aboriginal and Torres Strait Islander peoples and governments

· within Aboriginal and Torres Strait Islander communities. 
This agenda is consistent with the Commission’s priorities for 2010-2012:
· tackling violence, harassment and bullying

· building community understanding and respect for rights.

Recommendations

	Recommendations: Chapter 1 

	1.1
That the Australian Government work in partnership with Aboriginal and Torres Strait Islander peoples to develop a national strategy to ensure the full implementation of the United Nations Declaration on the Rights of Indigenous Peoples.
1.2
That the Australian Government introduce legislation into Parliament to require the Attorney-General to provide a formal response to the annual Native Title Report and the Social Justice Report within a set timeframe.


	Recommendations: Chapter 2

	2.1 That all Australian political parties commit to and participate in the constitutional reform process in good faith to progress recognition of the unique place and the rights of Aboriginal and Torres Strait Islander peoples.

2.2 That the Australian Government place constitutional reform on the Council of Australian Governments agenda as a national priority.

2.3 That the Australian Government establishes and fully resources a formal process to guide progress towards a referendum that :

· Includes a commitment to:

· improve the lives of Aboriginal and Torres Strait Islander peoples

· ensure the adequate protection of human rights for all Australians 

· ensure a solid foundation upon which to build a reconciled nation.

· Seeks to achieve and maintain bipartisan support, and has a strong focus on public education and facilitating popular ownership of the issues.

· Includes a strategy that facilitates engagement with Aboriginal and Torres Strait Islander peoples and the broader Australian community.
2.4 That the Australian Government adequately resource the provision of advice and assistance to the Expert Panel on Constitutional Recognition of Indigenous Australians including in relation to leadership and engagement, ambassadorial outreach, and technical advice.



	Recommendations: Chapter 3

	3.1 That the Australian and Western Australian Governments respond to the priorities identified by the Fitzroy Futures Forum. Further, that those responses should be made with and through mechanisms agreed by the Fitzroy Futures Forum.

3.2 That the Australian and Western Australian Governments provide immediate funding to drug and alcohol services, mental health services, rehabilitation services and law and culture programs in the Fitzroy Valley. 

3.3 That the Australian and Western Australian Governments provide ongoing funding and support for the Fitzroy Futures Forum. Further, that the roll out of the Council of Australian Governments  Remote Service Delivery Partnership work within this established community governance framework.
3.4 That the Australian Government provide adequate resources to the Coordinator General for Remote Indigenous Services to enable him to fulfil his statutory responsibilities in the 29 priority communities.
3.5 That the Australian Government work with Aboriginal and Torres Strait Islander peoples to develop a national engagement framework that is consistent with the minimum standards affirmed in the United Nations Declarations on the Rights of Indigenous Peoples. Further, that the Australian Government commit to using this framework to guide the development of consultation processes on a case-by-case basis in partnership with the Aboriginal and Torres Strait Islander peoples that may be affected by a proposed legislative or policy measure. This framework will also require the development of regional and local engagement plans.

3.6 That the Australian and state/territory governments implement necessary reforms to both their structures and workforce to ensure they have the capacity to engage effectively with Aboriginal and Torres Strait Islander peoples. These reforms should include:
(i) The introduction of national uniform legislation to mandate the use of Identified Positions/Criteria for all positions in the public service that have any involvement with Aboriginal and Torres Strait Islander peoples, organisations and communities. 
(ii) That relevant officers have the appropriate skills and cultural competency to work with Aboriginal and Torres Strait Islander peoples and communities. 
(iii) That targeted education and training programs are developed with accredited training providers to facilitate the development of appropriate skills and cultural competency.
3.7 That the Australian Government accelerates efforts to consolidate and streamline programs for Aboriginal and Torres Strait Islander communities with an aim to ensure: 

(i) That funding grant programs are simplified and are pooled where multiple grants come from multiple government entities. 

(ii) That local communities have certainty of long term core funding.

(iii) A greater role in planning and decision-making over funding at the community level. 

(iv) Greater flexibility to respond to local needs.

3.8 That the central role of effective governance structures is acknowledged by governments and respected as a form of community empowerment. Where effective governance structures and processes are in place these should form the basis of government engagement with communities. Where governance structures and processes require further development communities and organisations should be appropriately supported in this process.
3.9 That community governance structures and processes should be developed by Aboriginal and Torres Strait Islander communities and appropriately supported by governments, with the aim of empowering them to take control of their own identified issues and aspirations. Communities, in engaging both internally and externally, should be guided by the United Nations Declaration on the Rights of Indigenous Peoples in exercising the right to self-determination; the principle of free, prior and informed consent; the right to participate in decision-making; and good faith.
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� Northern Territory Emergency Response Review Board, Report of the Northern Territory Review Board, Attorney-General’s Department (2008), pp 9-10. At � HYPERLINK "http://www.nterreview.gov.au/docs/report_nter_review/default.htm" ��http://www.nterreview.gov.au/docs/report_nter_review/default.htm� (viewed 28 April 2010).


� Australian Human Rights Commission, Submission to the Senate Community Affairs Committee Inquiry into the Welfare Reform and Reinstatement of Racial Discrimination Act Bill 2009 and other Bills (10 February 2010), para 8. At � HYPERLINK "http://www.humanrights.gov.au/legal/submissions/sj_submissions/2010_welfare_reform.html" ��http://www.humanrights.gov.au/legal/submissions/sj_submissions/2010_welfare_reform.html� (viewed 10 December 2010). 


� For an overview of the campaign see Australian Human Rights Commission, Close the Gap: Indigenous Health Campaign, � HYPERLINK "http://humanrights.gov.au/social_justice/health/index.html" ��http://humanrights.gov.au/social_justice/health/index.html�. A campaign Community Guide is available online at: Close the Gap Campaign Steering Committee, Close the Gap: Campaign for Aboriginal and Torres Strait Islander Health Equality by 2030 (2006). At � HYPERLINK "http://humanrights.gov.au/social_justice/health/ctg_community.html" ��http://humanrights.gov.au/social_justice/health/ctg_community.html� (viewed 10 December 2010).  


� Please note that the ACT Opposition has committed to sign at a future ceremonial occasion.


� In October 2010, the South Australian Government signed the Statement of Intent with the Northern Territory Government indicating its willingness to sign.


� See Close the Gap Campaign Steering Committee, Close the Gap - Making it Happen Workshop Report, Close the Gap Campaign (2010). This report will be available at � HYPERLINK "http://www.humanrights.gov.au/social_justice/health/index.html" ��http://www.humanrights.gov.au/social_justice/health/index.html�. 


� Indigenous Human Rights Network Australia, Indigenous Human Rights Network Australia, � HYPERLINK "http://www.ihrna.info" ��www.ihrna.info� (viewed 10 December 2010).


� As this report was being finalised the materials were publicly released see M Gooda, Aboriginal and Torres Strait Islander Social Justice Commissioner, Community Guide to the Declaration on the Rights of Indigenous Peoples, Australian Human Rights Commission (2010). At � HYPERLINK "http://www.humanrights.gov.au/declaration_indigenous/index.html" ��http://www.humanrights.gov.au/declaration_indigenous/index.html� (viewed 16 December 2010).


� Australian Human Rights Commission, Our Agenda: Commission Workplan 210-2012 (2010), p 4. At � HYPERLINK "http://www.humanrights.gov.au/about/agenda.html" ��http://www.humanrights.gov.au/about/agenda.html� (viewed 10 December 2010).
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