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Senator the Hon George Brandis QC
Attorney-General

PO Box 6100

Senate

Parliament House

CANBERRA ACT 2600

Dear Attorney

Willing to Work National Inquiry into Employment Discrimination Against Older
Australians and Australians with Disability

| am pleased to present to you the Report of the Willing to Work National Inquiry into
Employment Discrimination Against Older Australians and Australians with Disability
2016, in response to your reference pursuant to sections 11(1)(d), 11(1)(e), 11(1)(j) and
11(1)(k) of the Australian Human Rights Commission Act 1986 (Cth).

The Inquiry examined practices, attitudes and Commonwealth laws that deny or diminish
equal participation and makes recommendations as to Commonwealth laws that

should be made or amended, and action that should be taken to address employment
discrimination against older Australians and Australians with disability.

The Inquiry consulted widely and bases its findings on the evidence heard as well as
research, statistics and reports. The Report also includes case studies and showcases
examples of good practice in recruitment, retention and workplace adjustments from
Australia and overseas.

Yours sincerely

Ghion

The Hon Susan Ryan AO
Age and Disability Discrimination Commissioner

Australian Human Rights Commission
Level 3, 175 Pitt Street, Sydney NSW 2000
GPO Box 5218, Sydney NSW 2001

Telephone: 02 9284 9600
Facsimile: 02 9284 9611
Website: www.humanrights.gov.au
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Age and Disability Discrimination Commissioner

Commissioner’s Foreword

The right to work is a fundamental human right, but one that far too
many older people and people with disability in Australia do not
enjoy.

As Australia’s Age and Disability Discrimination Commissioner | was
pleased to receive the Terms of Reference from the Attorney-General
to undertake the Willing to Work: National Inquiry into Employment
Discrimination Against Older Australians and Australians with
Disability .

The Inquiry is grounded in the voices of individuals affected by
discrimination, the experiences and perspectives of employers of all
sizes and across all sectors, extensive research and the ideas and
expertise of advocates, legal practitioners, policy experts, industry
representatives and unions.

The Inquiry found that too many people are shut out of work because
of underlying assumptions, stereotypes or myths associated with
their age or their disability. These beliefs lead to discriminatory
behaviours during recruitment, in the workplace and in decisions
about training, promotion and retirement, voluntary and involuntary.
The cost and impact of this is high, for individuals and for our
economy.

People who are willing to work but are denied the opportunity

are also denied the personal and social benefits— of dignity,
independence, a sense of purpose and the social connectedness—
that work brings.

Discrimination has an impact on the health of individuals, their career
and job opportunities, their financial situation and their families.

Workplace discrimination as described to the Inquiry by those who
have been damaged by it, undermines basic human rights with
consequences that are devastating and often tragic.

It also has consequences for workplaces. These include higher
absenteeism, lower or lost productivity, higher staff turnover and
increased recruitment costs, as well as lost business opportunities
from abandoning experience and corporate knowledge.

From a broader economic perspective, employment discrimination is
also a huge waste of human capital.

Willing to Work National Inquiry < 5



Commissioner’s Foreword

The Australian Human Rights Commission is uniquely positioned to understand
and respond to employment discrimination and the role of business in human
rights. Most discrimination complaints received by the Commission’s investigation
and conciliation service are in the area of employment. The Commission works
closely with business to develop resources to assist employers to comply with
specific discrimination laws and the way they provide goods and services.

People of all ages experience discrimination, and discrimination in employment
is not exclusively experienced by older people. However the Inquiry’s Terms of
Reference required us to focus on employment discrimination experienced by
older Australians.

The Willing to Work Inquiry followed on from Australia’s first national prevalence
survey of age discrimination in the workplace which was conducted by the
Australian Human Rights Commission in 2015.

That survey revealed more than a quarter of Australians aged 50 years and

over had experienced age discrimination in the workplace during the past two
years. One third were aware of other people in the same age range experiencing
discrimination because of their age. Of great concern, a third of those who had
experienced age discrimination gave up looking for work.

It is unthinkable that people who lose their jobs in their 50s may live up to another
forty years without paid employment.

International comparisons by the OECD show Australia lagging behind similar
countries in terms of employment of older people and people with disability.

The disturbing reality is that labour force participation for people with disability

in Australia has changed little over the past twenty years. As well as having a
negative impact on individuals, such low participation remains a persistent public
policy problem.

The Inquiry has drawn on multiple sources of evidence and found that
employment discrimination against older people and people with disability is
systemic and acts as a significant barrier to workforce participation. It requires
response at multiple levels.

At the individual level, attitudes and beliefs need to change. Attitudes can be
changed. Well focussed and sustained community education and awareness
campaigns have changed entrenched attitudes and behaviours, for example,
reducing smoking, wearing seat belts and using sunscreen.

The Inquiry also learned there is a pervasive lack of understanding among
employers of the range, type and impact of different disabilities, and a perception
that workplace adjustments are costly and difficult.

The Inquiry also learned that the operation of some government policies are
creating disincentives to workforce participation, and that programs and
subsidies to encourage businesses to employ older workers or workers with
disability have only limited impact.

Programs funded by government to increase skills training are not delivering the
intended outcomes.



Most workers at mid-life need a retraining opportunity so that they can secure
an available job in a growth industry. The current gap in reskilling opportunities
for mid-life workers, particularly those in declining sectors like manufacturing,
condemns many able and experienced workers to years of poverty on benefits.

Another challenge, and one that will only escalate as our population ages, are

the negative attitudes and treatment experienced by people who have caring
responsibilities. We are all likely at some stage in our lives to care for a family
member who becomes unwell or has a disability. It is clear that more access to
flexible working arrangements would help keep people with caring responsibilities
connected to the workforce.

Labour force participation rates for older people and people with disability remain
far too low. Without deliberate and concerted action, participation rates, though
increasing slowly for older people, will not increase fast enough to address the
human rights and national economy deficits caused by this discrimination.

The Inquiry’s recommendations are cognisant of the realities of the needs of the
national economy now and through future decades. They are designed to foster
a broad national approach, supported by clear leadership, cross portfolio action
and collaborative engagement with employers and employees.

The Inquiry recommends a range of practical strategies and new systematic
monitoring of progress and outcomes. These changes are to be underpinned by
community education and awareness, supported by accessible information and
the removal of policy barriers.

We know that the solutions we propose are realistic. They are evidence based
and already in place in some workplaces.

The Inquiry met with many employers who have implemented diversity and
inclusion programs and are achieving positive results. The Inquiry takes the
opportunity to showcase some of this good practice and trusts this success will
inspire and motivate others.

This Report is a reflection of the contributions of many people and | am grateful
to those who took the time to attend a consultation, write a submission and assist
the Inquiry. | also acknowledge and thank the members of the Inquiry’s four
reference panels (Appendix 1) for helping engage with stakeholders, interrogate
our findings and test our ideas in a robust and frank manner.

| trust that the findings and recommendations of this Inquiry will spark action and
commitment and intensify efforts to address employment discrimination, remove
policy barriers and lift labour force participation of older people and people with
disability who are willing to work. We all stand to gain.

Vi 74
v

The Hon Susan Ryan AO
Age and Disability Discrimination Commissioner
May 2016
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Terms of Reference

Having regard to:

+ the obstacles faced by older persons and persons with disabilities in actively participating in
the workforce

+ discrimination against older persons and persons with disabilities as a systemic problem and
a considerable barrier to their enjoyment of human rights

+ the economic and social costs, and the costs to productivity, that result from discrimination
against older persons and persons with disabilities in employment

+ the Australian Government’s commitment to the promotion and protection of human rights of
older Australians and Australians with a disability.

I, Senator the Hon George Brandis QC, Attorney-General of Australia REFER to the Australian Human
Rights Commission for inquiry and report pursuant to sections 11(1)(d), 11(1)(e), 11(1)(j) and 11(1)(k) of
the Australian Human Rights Commission Act 1986 (Cth):

+ practices, attitudes and Commonwealth laws that deny or diminish equal participation in
employment of older Australians and Australians with a disability

+ the Commission’s recommendations as to Commonwealth laws that should be made or
amended, or action that should be taken, to address employment discrimination against older
Australians and Australians with a disability.

Scope of the reference

In conducting this inquiry, the Commission should have regard to other inquiries, reviews and reports
that it considers relevant, including the National Disability Strategy 2010-2020 and its progress reports
to the Council of Australian Governments, and the Australian Law Reform Commission Access All
Ages—Older Workers and Commonwealth Laws Report, March 2013.

In conducting its inquiry, the Commission should base its findings on research, including that into the
prevalence and impact of age discrimination and disability discrimination, and the extent to which
discrimination contributes to people being unemployed or underemployed.

The Commission should also identify and consult with older persons and persons with a disability,
and other relevant stakeholders, including relevant Government departments and agencies, key non-
government stakeholders and peak employer and employee bodies.

As part of its report the Commission may wish to identify best practice examples of recruitment,
retention, and of reasonable adjustment in the workplace for older Australians and Australians with
a disability.

Timeframe

The Commission should provide its report to the Attorney-General by July 2016.

Willing to Work National Inquiry < 9



10

Executive Summary

In 2015, the Attorney-General asked the Age and Disability Discrimination Commissioner, on behalf
of the Australian Human Rights Commission, to undertake the Willing to Work: National Inquiry into
Employment Discrimination Against Older Australians and Australians with disability.

The Terms of Reference for the Inquiry required the Commission to examine practices, attitudes

and Commonwealth laws that deny or diminish equal participation in employment and make
recommendations to address employment discrimination against older Australians and Australians with
disability.

The right to work, free from discrimination on any basis, is a fundamental human right. Too many older
Australians and Australians with disability are denied this right and as a result are prevented from
enjoying the independence, dignity and sense of purpose that work brings.

Australia has committed to prohibiting discrimination and protecting the right to work under international
human rights law. This includes binding human rights obligations under the United Nations Convention
on the Rights of Persons with Disabilities, which sets out the rights of people with disability generally,
including in respect of employment. The domestic legal framework in Australia includes the Age
Discrimination Act, Disability Discrimination Act and Fair Work Act which prohibit employment
discrimination on the basis of age or disability.

In conducting this Inquiry the Commission consulted widely. 120 public consultations were held around
Australia, including in all state and territory capital cities and some regional locations. Through this
consultation process the Inquiry met with over 1,100 people, including older Australians, Australians
with disability, carers, advocates, community organisations, employers, businesses, trade unions, peak
bodies and academics. The Inquiry also received 342 submissions.

In addition to the information presented to the Inquiry through consultations and submissions the Inquiry
Report presents:

+ Complaints and enquiries data from state and territory anti-discrimination and equal opportunity
agencies, as well as the Australian Human Rights Commission (Appendices 7 & 10)

+ Data from the 2015 Australian Bureau of Statistics Survey of Disability, Ageing and Carers: First
Results (Appendix 2)

+ Data from the National prevalence survey of age discrimination in the workplace (2015) as well
as from follow up qualitative research

+ Data from Commonwealth, state and territory public service workforces (Appendix 8).

The Inquiry gained a deep understanding of the nature, prevalence and impact of employment
discrimination against older Australians and Australians with disability and has based its findings and
recommendations on the multiple sources of evidence it received.



Key data

Older Australians

People aged 55 years and over make up roughly a quarter of the population,’ but only 16% of the total
workforce.? This age cohort is the fastest growing in Australia, and will remain so for the foreseeable
future. While labour force participation for older people has been growing in recent years, particularly
for older women, labour force participation continues to decline with age. In November 2015, 73.8% of
Australians aged 55-59 years were participating in the labour force, with 56.5% of 60-64 year olds and
12.7% of those aged 65 years and over in the labour force.?

While mature-age people have a lower unemployment rate than younger people, they tend to have
greater difficulty finding subsequent employment when they do become unemployed. In November
2015, the average duration of unemployment for mature-age people was 68 weeks, compared with
30 weeks for 15-24 year olds and 49 weeks for 25-54 year olds.*

The rise in mature-age long-term unemployment,® coinciding with the increase in the average duration
of unemployment,® is of particular concern given that people who have been unemployed for a
significant length of time, on average, face greater difficulty finding subsequent work.” 8 °

In April 2015 the Commission released the first national prevalence survey of age discrimination in
the workplace. The survey findings indicated that 27% of people over the age of 50 had recently
experienced discrimination in the workplace. One third of the most recent episodes of discrimination
reported occurred when applying for a job. A third of those who had experienced age discrimination
gave up looking for work.1®

In 2014-15 the Commission received 1,102 enquires about age discrimination. 61.8% of enquiries and
70.9% of complaints about age discrimination were in the area of employment. Collectively, data from
other state and territory anti-discrimination and equal opportunity agencies confirms that when an age
discrimination complaint is reported, employment is one of the most common contexts in which older
people make a complaint.

Australians with disability

In its most recent Survey of Disability, Ageing and Carers, the Australian Bureau of Statistics
(Appendix 2) reports that the labour force participation rate for people with disability (53.4%) has
remained steady since the survey was last conducted in 2012 (52.8%)."" This figure has changed very
little over the last 20 years.

Lower proportions of people with disability were employed full-time (27.0%) compared to those without
disability (53.8%)."? Australians with disability are also more likely to be unemployed compared to those
without disability (10.0% compared with 5.3%).'® The amount of time unemployed people with disability
had been looking for work was longer than people without disability.™

In the last 12 months almost one in 12 Australians with disability (8.6%) reported they had experienced
discrimination or unfair treatment because of their disability. Young people with disability (aged 15-24
years) were more likely to report experiencing discrimination (20.5%) than those aged 65 years and over
(2.1%). The source of discrimination was an employer for almost half of those aged 15 to 64 years with
disability who were unemployed (46.9%) or employed full-time (46.2%), and just over one third (34.6%)
of those employed part-time, at the time of the survey.

Willing to Work National Inquiry * 11



Executive Summary

In 2014-15 the Australian Human Rights Commission received 3,529 enquiries about disability
discrimination with 1,249 (35.4%) of these enquiries being in the area of employment. In the same
period the Commission received 742 complaints about disability discrimination, with 304 (41.0%) being
in the area of employment. This is consistent with data from other state and territory anti-discrimination
and equal opportunity agencies. In 2014-15 the average proportion of disability discrimination
complaints related to employment across all jurisdictions was 40.4%.

Key findings and the case for change

Employment is important for individual welfare and economic security, allowing people to provide for
themselves and their families, improve their standard of living and save for retirement, including through
superannuation. Employment is also important in facilitating mental and physical health, and social
connections.™ °

Individuals who are subject to negative assumptions, stereotypes and discrimination can experience
stress, and a decline in physical and mental health. The experience can also diminish a person’s self-
confidence, self-esteem and motivation to remain in the workforce.

Discrimination can occur at all stages in the employment cycle. Older Australians can feel ‘shut out’ of
recruitment, be offered less professional development opportunities, or perceive that they are targeted
for redundancy during periods of organisational restructure. There are negative assumptions and
pervasive stereotypes about older people that contribute to discriminatory practices.

Employment discrimination against people with disability is ongoing and systemic. At the recruitment
stage, bias, inaccessibility and exclusion are recurring issues. People with disability face a conundrum
regarding if, when and how to disclose their disability and can experience barriers in accessing
necessary workplace adjustments and opportunities for career progression. Discrimination is
underpinned by negative assumptions and attitudes that are held by many employers and throughout
the community about the productivity and capability of people with disability and perceptions that they
present a higher work health and safety risk.

Employers may lack knowledge, awareness and skills to develop inclusive workplaces, implement
recruitment and retention strategies to support older people and people with disability and meet their
legal and regulatory requirements. They may also be unaware of government programs and supports
that can assist them. This contributes to barriers faced by older Australians and Australians with
disability in employment.

The Inquiry also found that some government policies and the operation of some government
programs are not achieving their intended objectives and may be serving as a disincentive to workforce
participation.

Coordinated and effective action is required to address employment discrimination and reduce the
barriers to workforce participation.

Benefits to the Australian economy as a result of increased workforce participation are well established
including increased gross domestic product (GDP), reduced overall welfare expenditure and increased
self-reliance in retirement. A 7% increase in mature-age labour force participation would raise GDP in
2022 by approximately $25 billion,” while an estimated $50 billion could be added to GDP by 2050 if
Australia were to move up into the top eight OECD countries for employment of people with disability.'®
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Eliminating discrimination and removing barriers to equal workforce participation is also beneficial to
business and the economy. Organisations that are inclusive and diverse report tangible benefits in terms
of productivity, performance and innovation while also having access to a broader talent pool and an
improved organisational reputation.

Recommendations for change

In recognition of the distinct experiences and perspectives of older Australians and Australians with
disability, this Inquiry was conducted in two separate but related streams. This Report is structured
to reflect these two streams. It presents issues and recommendations to address employment
discrimination against older people and against people with disability in separate chapters.

There are however some areas where the Inquiry’s recommendations overlap, as will be indicated in the
text. This executive summary presents the Inquiry’s recommendations thematically and cross references
the specific recommendations and discussion in the Report.

The Inquiry’s recommendations vary in level and priority. Some call on the Australian Government to
make high level strategic commitments to achieve significant change over a period of time. Others are
detailed in their focus or are tied to a particular program or issue. These could be achieved in a shorter
timeframe.

The recommendations are grouped into three key themes:
1. Priority Government Commitments
2. Improving existing systems

3. What employers and business can do

1. Priority Government Commitments

These are the key priority areas for change. The recommendations in this section call upon government

to commit to lifting the labour force participation rates of older people and people with disability over set
timeframes, establish targets, plan actions, publicly report on progress and build community awareness
to address stereotypes and discriminatory practices.

Recognising governments as major employers, a range of recommendations address employment
discrimination in the Australian Public Service (APS) as well as in state and territory public services.

Minister for Longevity

Successive Australian Governments have had a portfolio focus on people with disability at the
Ministerial level. Apart from a focus on aged care, this is not the case for older Australians. The

Inquiry recommends (Recommendation 1) that in light of our ageing population and to increase the
productivity of our national economy, that the Australian Government appoint a Cabinet Minister for
Longevity to address employment discrimination, the economic dimensions of longevity, drive the
increase in labour force participation of older Australians, coordinate and monitor the implementation of
the recommendations of this Report.

Willing to Work National Inquiry < 13



Executive Summary

To ensure whole of government action the Minister for Longevity should:

+ establish a sub-committee of Cabinet to bring together Ministers from other portfolio areas
including Employment, Treasury, Social Services, Education, Health and Industry, Innovation
and Science

+ establish an independent advisory board to provide expert input and strategic oversight of the
implementation of the Inquiry recommendations. The advisory board should include policy
experts, employer organisations representing large, medium and small businesses, economists
and key sector advocates.

The Inquiry makes a series of recommendations to address employment discrimination against both
groups; older Australians and Australians with disability.

National strategies

In order to effect change, stimulate targeted activity and monitor progress, two recommendations call
on the Australian Government to develop, implement and monitor national workforce strategies to lift
the workforce participation of older Australians (Recommendation 2) and Australians with disability
(Recommendation 25).

The Inquiry recommends that the Australian Government work with key stakeholders and employers

to develop a national strategy to significantly lift the labour force participation rates for older people

and people with disability. The national strategies should include targets, actions, performance
indicators and timeframes. Progress on the implementation of the strategies and achievement of targets
should be reported publicly on an annual basis, and with regard to older Australians, in subsequent
Intergenerational Reports.

In order to support achievement of the national strategies, the Australian Government should fund
the provision of a network of outreach workers through Business Chambers or other relevant peak

or industry bodies to work directly and collaboratively with businesses, particularly small to medium
enterprises. This outreach will provide practical assistance tailored to the individual and business
needs to encourage the employment of older people (Recommendation 3) and people with disability
(Recommendation 27).

Expanded National Agency

As an integral part of monitoring and tracking progress of the national strategies the Inquiry
recommends that the Australian Government consider expanding the role of the Workplace

Gender Equality Agency (WGEA) to become the Workplace Gender Equality and Diversity

Agency. This monitoring would support increases in the labour force participation of older people
(Recommendation 4) and people with disability (Recommendation 26). An expanded and adequately
resourced agency would, over time, collect data, publicly report on progress against voluntary targets,
and engage collaboratively with employers and business to reduce employment discrimination. This
expanded role would be incorporated into the agency’s supporting legislation.
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National community education campaigns

Negative attitudes, stereotypes and misinformation can drive behaviour which has a discriminatory
impact. The Inquiry was told repeatedly about the power of effective community education

campaigns to redress myths and negative beliefs and change behaviour. The Inquiry recommends
(Recommendations 5 and 28) that the Australian Government develop and deliver sustained, focused
national community education and information campaigns, that where appropriate are customised for
specific geographic regions, to:

« lift awareness about the economic benefits of employing older people, people with disability
and a diverse workforce

+ dispel myths and stereotypes to change the way we value the contributions of older people and
people with disability

+ promote government supports and schemes

+ raise awareness of the ways in which recruitment and retention practices may be discriminatory

+ educate people on their rights and responsibilities

+ promote positive stories, images and experiences and acknowledge inclusive employers.

In support of community education campaigns it is critical that reliable information, advice and support
is readily accessible. To this end the Inquiry recommends that the Australian Government allocate
funding to enable a collaboration between the Australian Human Rights Commission, business, unions
and community organisations, to produce and disseminate clear, comprehensive and consistent
information about employer obligations, employee rights and responsibilities, leading practices

and strategies, tools and resources to address employment discrimination against older people
(Recommendation 6) and people with disability (Recommendation 29). These messages should be
embedded consistently into all government related announcements regarding employment, training,
business support schemes and economic stimulus measures. These campaigns should be run in
collaboration with business and employers.

Government as a buyer of goods and services

Government is a major buyer of goods and services in Australia and through its procurement strategies,
has the capacity to shape and influence the market. The Inquiry recommends that Government should
consider leveraging this position to encourage the labour force participation of older Australians
(Recommendation 23) and Australians with disability (Recommendation 43). The Inquiry recommends
that in order to achieve the outcomes of the national strategies to lift the labour force participation of
older Australians and Australians with disability that the Australian Government consider ways in which it
can influence the supply chain, for example, by requesting that suppliers demonstrate their commitment
to the implementation of:

+ workforce diversity strategies

» non-discriminatory recruitment and retention practices for older workers and workers with
disability

+ setting and reporting on voluntary targets for the employment and retention of older workers
and workers with disability.
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Executive Summary

In relation to people with disability the Inquiry also makes a series of recommendations to government
as a buyer of information and communications technologies (ICT) to ensure that government policies
mandate the purchase of accessible ICT (Recommendation 44), develop a whole of government
approach to accessible ICT and procurement (Recommendation 45) and that all new products and
software used meet accessible design guidelines (Recommendation 46).

Government as an employer

Government is a major employer. Over many years governments have had strategies in place to
shape their workforces in order to achieve a variety of outcomes. The Inquiry argues that deliberate
action is required in relation to older Australians (Recommendation 24) and Australians with disability
(Recommendation 47). In summary, the elements common to the Inquiry’s recommendations made
to governments as employers are, that in order to address employment discrimination in the public
services, that the APS and state and territory public service commissions:

+ develop and deliver sector wide and agency specific publicity and/or education campaigns led
by champions in each agency to raise the issues, articulate the case for reform and clarify why
such measures do not detract from the merit principle

+ adopt sector wide and agency specific targets based on workforce data, build performance
against these targets into performance management systems and report on progress annually
to public service commissions and in annual reports

+ determine that all positions at all levels be deemed to be ‘flexible’ unless there are sound
documented reasons to prevent it.

These strategies should be supported by targeted long-term training of managers and human resources
specialists which covers:

+ the benefits of employing older people, people with disability and a diverse workforce

+ the debunking of common myths, for example health and safety risks, costs, absenteeism
+ the nature of discrimination in employment

- flexible work practices

+ availability of support and resources, for example for workplace adjustments

+ how and where to obtain information and advice.

All programs and initiatives should be routinely evaluated to assess impact and effectiveness and make
changes as required.

There is also a need to raise the understanding and management competencies of those

responsible for recruiting, retaining and managing diverse workforces. The Inquiry recommends that
(Recommendation 30) the Australian Government convene discussions with universities, particularly
faculties of business, TAFEs and vocational education providers to promote diversity and inclusion
training in all management and supervisory related courses.
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2. Improving existing systems

These recommendations address the operation of current laws and policies and examine the ways in
which they are acting as barriers to employment for older Australians and Australians with disability.

In relation to older Australians, recommendations are made across a number of areas including skills
training, healthier workplaces, insurance, superannuation, workers compensation and government
subsidies.

In order to lift workforce participation of people with disability a series of recommendations are made
including reform of the Disability Employment Framework and Services, and the operation of targeted
government programs including the Employment Assistance Fund and JobAccess.

Recommendations are made to government to consider strengthening the operation of federal
discrimination laws and the Fair Work Act, the key pieces of legislation in this area.

Older Australians

Skills training

The Inquiry is convinced that there is a damaging gap in access to skills training and retraining for
workers approaching mid-life. The Inquiry believes that many individuals will require redirection

and retraining, either because they work in a sector in decline such as manufacturing, or because

their physical strength has reduced, such as in mining or nursing. They need to retrain to use their
experience and knowledge in less physically demanding tasks. In the absence of retraining options, the
consequences are unemployment and worsening health. The recommendations made by the Inquiry in
relation to skills training are in this context. The Inquiry expects that these changes will also be of benefit
to people with disability.

The key recommendations are that the:

+ Department of Employment routinely undertake and publish evaluations of the structural
adjustment programs to track outcomes and inform continuous improvement to policies and
programs. The Department should also bring different industries together to develop strategies
to transition people from declining industries to growth industries. It should also review the
availability of resources and supports for displaced older workers from small and medium
enterprises (Recommendation 7).

+ VET sector prioritise the provision of high-quality information which is accessible, targeted and
personalised (Recommendation 8).

+ Australian Government incorporate the findings of the Skills Checkpoint evaluation and roll out
the service across Australia. (Recommendation 9).

+ Australian Skills Quality Authority undertake a strategic review of the availability and
administration of Recognition of Prior Learning, RPL, at a national level Recommendation 10).

+ Australian Government fund the National Centre for Vocational Education Research
to undertake a research project that reviews literature and existing good practice
regarding effective and appropriate approaches to apprenticeships for older people
(Recommendation 11).
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+ Australian Government develop and promote a program to target senior entrepreneurs which
incorporates training and mentoring, and review current taxation and benefit systems to ensure
there are no disincentives to participation (Recommendation 12).

Facilitating longer, healthier working lives

The Inquiry makes a series of recommendations in recognition of extensive evidence of the strong link
between being healthy and working longer. The Inquiry has established that there are many ways in
which employers can support people to stay at work and remain productive. Implementation of these
recommendations will also be of benefit to people with disability.

The Inquiry recommends that the Australian Government:

+ develop and implement a national healthy ageing strategy to promote evidence-based
preventative health practice particularly in the employment context, and improve access to
workplace adjustments. This strategy is to be supported and overseen by an expert advisory
panel. As part of this strategy the government will actively engage industry groups, peak bodies
and trade unions (Recommendation 13).

+ develop a national public education campaign that reinforces the importance of
healthy ageing and, in particular, emphasises the relationship between health and work
(Recommendation 14).

+ investigate the provision of tax or other financial incentives to encourage businesses and
employers to adopt health and wellbeing initiatives, for example, extend the fringe benefits tax
exemption to off-site fitness services, and broaden the Medicare benefits scheme to exercise
programs for people with chronic conditions (Recommendation 15).

+ establish and fund a healthy and productive workers initiative to be administered jointly by
government departments including the Department of Health and Department of Employment
to actively promote evidence-based workplace health programs, disseminate information and
showcase good practice (Recommendation 16).

+ expand the Employment Assistance Fund (EAF) to: include training for managers and
co-workers about employees with chronic health conditions; develop information and
resources provided by JobAccess that specifically address workplace adjustments for
employees with chronic health conditions; review the current EAF guidelines to ensure they
do not exclude people with chronic health conditions from accessing workplace adjustments
(Recommendation 17).

Law and government policy

The Inquiry identified a number of government policies which act as barriers to increasing the workforce
participation of older people and are therefore in need of review and action.
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The Inquiry recommends that the Australian Government:

« Convene an expert panel to consider access to insurance products, particularly income
maintenance and travel insurance products, insurance industry codes of practice, and the
extent of publication of actuarial and statistical data for older Australians and Australians with
disability. Following the panel’s advice the Australian Government consider limiting or otherwise
changing the operation of the insurance exemption under section 37 of the Age Discrimination
Act 2004 and under section 46 of the Disability Discrimination Act (Recommendation 18).

+ Consider the taxation treatment of redundancy payments made to people over 65 years of age
in light of changes to Age Pension qualifying age (Recommendation 19).

+ Work with state and territory jurisdictions to review the evidence regarding the removal of age
based limitations from workers compensation schemes, model any costs against the benefits
of increased workforce participation of older people and ensure that, as a minimum, age based
limitations and cut offs for workers compensation salary replacement payments are linked to
the Age Pension qualifying age (Recommendation 20).

+ Remove the requirement to have been on benefits for at least six months in order to be eligible
for the Restart wage subsidy (Recommendation 21).

+ Promote the availability of jobactive employment services to jobseekers who are not in
receipt of an income support payment, in particular marketing these services to older workers
(Recommendation 22).

Australians with disability

Law and government policy

The Inquiry found that there are government policies in place which are barriers to increasing workforce
participation of people with disability and which are in need of review and action and makes the
following recommendations:

+ That Centrelink routinely provide information to individuals notifying them of their rights and
obligations in relation to income support payments, particularly in relation to their right to
suspend their Disability Support Pension for up to two years and the requirement to notify
within 14 days if they do wish to suspend their payment (Recommendation 31).

+ That the Australian Government consider extending the period of eligibility to concession
cards for people who obtain work after being in receipt of an income support payment
(Recommendation 32).

+ That the Australian Government collect and make publicly available national data regarding
post-school outcomes for students with disability in order to provide a clearer picture of the
effectiveness of transition from school to work policies (Recommendation 33).

+ That the current restrictions on access to employment services for school leavers be removed
to allow all students with disability in their final year of high school (either Year 10 or Year 12) to
access employment services support (Recommendation 34).

+ That the Australian Government allocate funding to enable a collaboration between state and
Commonwealth education authorities and relevant agencies to develop guidance materials
for teaching staff about supporting students with disability to transition from school to work
(Recommendation 35).
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« That New Enterprise Incentive Scheme providers be enabled to register participants directly
without the requirement that the applicant first be referred by a Disability Employment Service
provider or jobactive (Recommendation 36).

+ That Australian Government reforms to the Disability Employment Services framework should
be based on the principles of choice and control which underpin the National Disability
Insurance Scheme (Recommendation 37).

+ That the following principles underpin reform of the DES system which is currently underway
(Recommendation 38):

» Outcome Payments should be linked to longer-term outcomes (for example, 12 to
18 months in a job rather than three to six months)

» Star Ratings should be linked to the achievement of longer-term outcomes to ensure
accountability

» Accessible, user friendly information is provided which enables people to make informed
choices

» Ongoing support funding should be assessed and linked to the needs of each individual
candidate rather than based on set limits

» There should be incentives for providers to place people in positions for more than their
minimum benchmark hours — if the individual is willing and able to do so

» The Star Ratings system should be aligned with the National Disability Standards,
particularly in relation to measures of client satisfaction

» The provision of training for DES providers in key areas in relation to supporting people
with disability to find employment, including: disability awareness, cultural competence,
job matching and engagement of employers.

+ That the Australian Government promote an information program to build employers’
awareness of government supports available through Disability Employment Services,
JobAccess, the Employment Assistance Fund and the National Disability Recruitment
Coordinator (Recommendation 39).

+ That the Australian Government amend eligibility requirements for National Disability
Recruitment Coordinator (NDRC) support to allow small to medium-sized enterprises to access
NDRC support (Recommendation 40).

+ That the Australian Government work with state and territory jurisdictions to examine best
practice injury prevention and return to work policy and practices and embed these in
workers compensation schemes, report and make recommendations to relevant governments
(Recommendation 41).

« That in order to improve access to reasonable workplace adjustments for people with disability,
the Australian Government (Recommendation 42):

» expand the Employment Assistance Fund to support work experience and internships,
in order to enable greater job readiness for people with disability

» increase the funding available through the Employment Assistance Fund for Auslan
interpreting and captioning

» change the process for obtaining funding for reasonable adjustments so that
adjustments are paid for directly by JobAccess.

20



Federal Discrimination Laws and the Fair Work Act

As part of its Terms of Reference the Inquiry also examined Commonwealth laws that deny or diminish
equal participation in employment of older Australians and Australians with disability. Chapter 7
examines federal discrimination laws and the Fair Work Act in detail and makes the following
recommendations.

Federal discrimination laws

+ That the Australian Government further consider approaches to standing in federal
discrimination law matters which provide consistency between who may bring complaints to
the Commission and who may commence court proceedings. Any new approach to standing
should promote access to justice without imposing undue regulatory burden. In particular,
the Commission suggests consideration of provision for initiation of matters by representative
organisations and other bodies with a sufficient interest, but only by leave of the court with
regard to appropriate criteria (Recommendation 48).

+ That the Australian Government consider the benefits of a positive duty to promote
substantive equality or eliminate discrimination being inserted in federal discrimination laws
(Recommendation 49).

+ That the Australian Government consider amending federal discrimination laws to remove the
comparator test in establishing direct discrimination and instead use the detriment test based
on the Discrimination Act 1991 (ACT) (Recommendation 50).

+ For the small proportion of matters which proceed to the federal courts, the Inquiry
recommends that parties bear their own costs of proceedings, with the courts retaining a
discretion to make costs orders if it was considered just to do so, having regard to the conduct
of the parties and the merits of the matter (Recommendation 51).

+ That the Australian Government amend federal discrimination laws to apply to discrimination
based on a combination of attributes protected under federal discrimination laws
(Recommendation 52).

+ That the Australian Government further consider the definition of disability under the Disability
Discrimination Act in light of obligations under the United Nations Convention on the Rights of
Persons with Disabilities (Recommendation 53).

+ That the Australian Government further consult with individual, employers and peak bodies to
consider the merits of developing disability standards for employment (Recommendation 54).

Fair Work Act

+ That the Fair Work Commission undertake a review of the operation of section 65, which
provides employees with the right to request flexible working arrangements, in order to assess
whether the provision is achieving its intended objectives (Recommendation 55).

+ That the Fair Work Commission conduct a review of the 21 day time limit to make a general
protections or unfair dismissal claim to assess whether it is meeting its objectives of promoting
efficiency and effectiveness while also ensuring access to justice (Recommendation 56).
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3. What business and employers can do

Employers, businesses and the organisations that represent them, have a critical role to play in
recruiting, retaining and training older people and people with disability. The Inquiry offers a suite

of strategies based on research and evidence heard by the Inquiry about how employers can lift
representation and ensure non-discriminatory recruitment, retention and training practices while
maintaining and improving productivity. There is no single ‘one size fits all’ approach and the Inquiry
acknowledges the broad range and diversity of large, medium and small businesses, industries and
contexts. Some of the strategies may lend themselves more readily to larger employers however the
Inquiry trusts that small and medium enterprises will find strategies that they can usefully adopt in their
context.The Report includes many good practice examples which showcase these ideas and practices
in action.

The Report also includes a chapter which presents recommendations for what peak bodies and
professional associations can do to increase employment of older people and people with disability.

Leadership commitment

Leaders should commit to recruiting and retaining older people and people with disability and building
inclusive workplace cultures by developing and communicating a strong statement of commitment to

action by CEO and leadership. This needs to be supported by a coherent and systemic organisational
business strategy which clearly links to business goals, articulates the business case and incorporates
the following:

+ setting voluntary targets for the recruitment and retention of older people and people with
disability based on analysis of workforce and customer data

+ developing and implementing practical strategies to achieve targets and articulating them into
performance agreements and appraisals

+ collecting baseline data to raise visibility of issues, tracking and reporting on progress regularly

+ monitoring and accountability within the organisation and externally

+ networking and employer-employer mentoring

+ partnerships with expert or specialist organisations

+ working with or encouraging the supply chain to recruit and retain older people and people with
disability and adopt inclusive practices

+ providing guidance to support disability disclosure in a non-threatening and non-discriminatory
manner

+ providing accessible ICT across all the organisation’s functions and access points

+ making it easy to provide workplace adjustments

» facilitating and supporting employee networks to support diversity initiatives

+ providing internship/traineeship/apprenticeship, mentoring programs.

Ensure non-discriminatory recruitment and retention practices

+ Review attraction, recruitment and retention processes to ensure non-discriminatory practices,
language and accessibility

+ Where recruitment agencies are used, build organisational expectations about diversity, non-
discriminatory practice and compliance with legal obligations into contracts
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+ Ensure retention practices do not discriminate against older people and people with disability,
for example, access to opportunities for promotion, training and professional development.

Build workplace flexibility

+ Ensure that flexible work practices are ‘mainstream’ by making job design and work
environments flexible for all (rather than only on request or by exception), as far as the demands
of the role allow.

Facilitate transitions

+ In situations in which preparations are being made for older staff to leave an employer for
reasons other than voluntary retirement, support can be provided to facilitate their transition
into other industries or occupations by providing timely, relevant skills training and identifying
transferable skills.

+ For carers, facilitate leave for caring responsibilities or entry back into work.

Provide targeted education and training in the workplace

+ Support older people and people with disability in the workplace with information about

» their rights and responsibilities, organisational policies, grievance mechanisms
» flexible leave options
» employee driven networks.

+ Support managers and supervisors in creating and managing diverse teams and flexible
workplaces by assisting with job redesign, building skills to manage employees flexibly,
providing information for managers for example mental health guidelines, manager support and
training on the nature and impact of discrimination.

Recommendations for peak bodies and professional associations

To further support achieving significant change, the Inquiry recommends that peak bodies and
professional associations consider the following:

+ fostering networks and partnerships to share ideas and experience

+ promoting champions and awards programs, showcasing good practice and positive stories

+ developing partnerships with employment agencies, educational institutions, skills training
programs, and social enterprises to build a skilled workforce

+ bringing different industries together to develop strategies to transition people from declining

industries to growth industries

providing information and resources, for example, on how to provide more flexible workplaces,

the availability of government-funded programs like the Restart wage subsidy and the

Employment Assistance Fund

consider developing industry or professional standards and accreditation systems for workforce

diversity. Accreditation would be positioned and promoted as a valued asset by business which

allows consumers to make an informed, reliable choice.
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Inquiry approach

In recognition of the differing needs, perspectives and experiences of older Australians and Australians
with disability the Inquiry was conducted in two separate but related streams. The Inquiry took great
care to ensure that the situation and views of older Australians and Australians with disability were not
conflated and that their unique contributions and voices were heard.

In practical terms this meant that separate consultations were held with people with disability and
with older people, two separate issues papers were developed and different reference panels were
established.

Reference panels

The Age and Disability Discrimination Commissioner established three reference panels to provide
expert input, strategic advice and overarching governance for the Inquiry (Appendix 1):

+ Age reference panel
+ Disability reference panel
+ Employer reference panel.

The Inquiry was committed to engaging deeply with the diversity of experiences and perspectives and
to ensure these informed Inquiry processes, considerations and outcomes.

Each member of the reference panels represented a critical stakeholder to ensure that the Inquiry
reached and engaged each constituency and that the Inquiry was informed by contemporary research
and policy.

Members of the reference panels provided strategic advice on the conduct of the Inquiry, assistance
with engaging and consulting constituencies, advice on leading practices and examples of good
practice and advice on the analysis of findings and recommendations for reform.

Reference panel members also provided practical support to the Inquiry by:

+ facilitating the participation of older Australians or Australians with disability in consultations,
or encouraging them to make submissions

+ the provision of ‘in kind’ assistance such as hosting consultations and roundtable events

+ surveying membership

+ using their communications channels to inform people about the Inquiry and encourage
involvement

+ sharing relevant research and reports.

Reference panels met on three occasions throughout the course of the Inquiry:

+ June 2015 to focus on planning and engagement strategies.

+ December 2015 to provide feedback on key themes arising from consultations and
submissions.

+ April 2016 to focus on the Report and recommendations of the Inquiry.
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As well as the abovementioned reference panels an additional area of concern which emerged from
Australia’s first National prevalence survey on age discrimination in the workplace was the issue of
healthy ageing. One of the survey’s key findings indicated that for those who had not been engaged in
the workforce for the last two years but would have liked to, 44% cited health reasons as the reason
that they were not in the workforce.®

This prompted the Commissioner to convene a healthy ageing reference panel (Appendix 1) comprising
key researchers, academics and practitioners. Panel members guided the Commission’s research in this
area and helped shape the recommendations arising in this Report.

Principles which underpinned the Inquiry

Consultative and inclusive

The Inquiry aimed to consult as widely as possible with older Australians, Australians with disability,
representative and advocacy organisations and stakeholders in order to hear their views, experiences
and suggestions for change. In addition, the Inquiry took measures to ensure that individuals impacted
by sharing their experiences of discrimination during the consultations had access to information and
support services.

Comprehensive and accessible

Older Australians and Australians with disability were provided with as many avenues as possible
through which to communicate with the Inquiry, including the Inquiry website, online, by phone or email,
through face-to-face meetings and consultations, and through the use of accessible formats.

Easy English and braille versions of issues papers and other documents were made available, videos
about the Inquiry were produced in Auslan, and Auslan interpreters were available at consultations.
The Inquiry also offered some individuals one-on-one consultations by phone or by video conference.
All venues in which Inquiry consultations were held were physically accessible and wherever possible
access to assistive communication technology was made available.

Evidence based

The Inquiry based its findings and recommendations on extensive quantitative and qualitative research
gathered through the Inquiry process, as well as through academic and social policy research.

Management of information

The Inquiry team recorded the substance of all interviews, face-to-face meetings and consultations
through the use of comprehensive note-taking. Information gathered from these consultations and
used in the Inquiry Report was de-identified. Contributors who made formal submissions to the Inquiry
were able to do so on either a fully confidential, a public but anonymous, or a fully public basis. Public
submissions were published on the Inquiry website.
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Approach taken to intersectional discrimination

Discrimination sometimes occurs on the basis of a combination of attributes — like age and gender or
disability and sexuality — for example an older woman’s experience of discrimination may be different
from a man of the same age. The Inquiry was sensitive to this and aimed to capture, so far as possible,
such intersectional experiences.

The Inquiry’s issues papers specifically asked people to consider whether discrimination on the grounds
of age and/or disability is experienced differently by particular groups of people, such as women,
Aboriginal and Torres Strait Islander peoples, people from culturally and linguistically diverse (CALD)
backgrounds or lesbian, gay, bisexual, transgender and intersex (LGBTI) people.

The Inquiry conducted several consultations to consider the impacts of intersecting grounds of
discrimination on individuals’ lived experiences. Specifically, the Inquiry held consultations focusing on
the effects of age and disability-related employment discrimination on women, Aboriginal and Torres
Strait Islander people, people from CALD backgrounds and LGBTI people.

Outline of methodology

As required by the Terms of Reference in order to examine practices, attitudes and Commonwealth
laws; and to make recommendations as to Commonwealth laws that should be made or amended,
or action that should be taken to address employment discrimination against older Australians and
Australians with disability, the Inquiry’s methodology included the following elements.

Consultation and engagement strategy

The Inquiry was launched by Attorney-General Senator the Hon George Brandis QC and the

Hon Susan Ryan AO, Age and Disability Discrimination Commissioner on 15 April 2015. The National
Inquiry website went live on this date.?’ The website provided information of how to contact the Inquiry.
This included a specific email address for the Inquiry which remained open and was monitored on a
daily basis for the duration of the Inquiry. Over the course of the Inquiry, 1,024 people registered their
interest in the Inquiry and received information and updates.

The website provided information in multiple accessible formats including:

+ Terms of Reference

+ issues papers to inform discussions and consultations
+ processes and timetable for consultations/meetings

+ details of how to contact the Inquiry

+ how to make a submission — confidential and public
» public submissions.

Information was provided in a number of accessible formats including Microsoft Word documents, pdfs,
Braille, Auslan videos and Easy English versions.
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The Inquiry used a number of qualitative approaches to inform its considerations, including focus
groups, meetings, interviews, consultations and roundtables with:

+ older Australians

+ Australians with disability

+ employers

* industry, business, employer, employee groups and trade unions

» advocacy, peak and community organisations

« targeted population groups — Aboriginal and Torres Strait Islander people, people from
culturally and linguistically diverse (CALD) backgrounds, lesbian, gay, bisexual, transgender,
intersex (LGBTI) communities.

Consultations

The Inquiry conducted 120 consultations. 1,175 individuals participated in these consultations which
were held in over 20 locations around Australia (including capital cities, regional, rural and remote areas).

The Inquiry made every attempt to ensure that all consultation venues were accessible, had hearing
loop facilities, and were in locations that could be accessed by public transport. Where available,
consultations were conducted with the assistance of Auslan interpreters. The Commission received
$75,000 from the Department of Social Services in order to assist with the accessibility of all Inquiry
processes.

Regional, rural and remote locations were chosen by researching population demographics, industry
and economic profiles. The Inquiry aimed to select places that are distinct from one another to ensure
there was a mix of different types of locations.

Inquiry consultations were held in:

« Canberra

+ Sydney (including Redfern, Parramatta and Granville)
+ Geelong

+ Melbourne

* Townsville

* Mount Isa

» Brisbane

+ Albury-Wodonga
+ Alice Springs

* Darwin

+ Adelaide

» Port Lincoln

+ Launceston

* Hobart

* Newcastle

+ Wollongong

+ Perth

« Geraldton.
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At each location at least three consultations were held with:

+ older people, peak organisations, key stakeholders
+ people with disability, peak organisations, key stakeholders
+ employers.

Organisations that attended a consultation are included at Appendix 3.

CEO engagement
The Inquiry also developed a CEO engagement strategy to:

« engage CEOs, business leaders and decision makers in addressing employment discrimination
against older Australians and Australians with disability

« identify and test solutions, strategies and good practices

« encourage commitment to strategies to increase the employment and retention of older
Australians and Australians with disability.

The approach targeted growth sectors in the Australian economy including health care and social
assistance, accommodation and food/retail, finance and insurance sectors as well as a focus on small
and medium businesses. A list of key meetings held can be found at Appendix 4.

Submissions

Submissions opened on 26 June 2015 and remained open until 4 December 2015. Submissions were
accepted in a variety of different formats including Word and PDF documents, via email, online and
verbally.

A number of people and organisations contacted the Inquiry for an extension of this deadline, all of
which were agreed to by the Inquiry team. The Inquiry received 342 submissions (Appendix 3). They can
be broken down as follows:

* Regarding age: 133
* Regarding disability: 117
+ Regarding both age and disability: 92.
Some submissions incorporated the results of surveys which had been undertaken in relation to the

Terms of Reference of the Inquiry. Seven organisations undertook surveys representing the views of
8,918 people (Appendix 3).

Research

The Inquiry undertook extensive research throughout the course of the Inquiry in order to develop issues
papers, inform the conduct and recommendations of the Inquiry.
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Literature review

An extensive literature review was undertaken drawing upon existing research, statistics and materials
including:

+ academic, economic and social policy research from Australian and international sources

+ Australian Bureau of Statistics data

+ key government documents including Productivity Commission reports, Australian Law Reform
Commission reports

+ federal case law.

Enquiries and complaints data

As a key indicator of the incidence of discrimination, the Inquiry requested relevant data on enquiries
and complaints received by the Australian Human Rights Commission, the Fair Work Ombudsman, and
state and territory anti-discrimination and equal opportunity agencies.

Public service data

Public services are large employers in every state and territory of Australia. The Inquiry requested
relevant data about the employment of older people and people with disability from state and territory
public service commissions and the Australian Public Service Commission.

National prevalence survey into age discrimination in the workplace (2015)

The Inquiry drew upon the findings of the Commission’s National prevalence survey into age
discrimination in the workplace (2015). This survey is Australia’s first national prevalence study on the
prevalence, nature and impact of workplace discrimination amongst the Australian population aged

50 years and older. A total of 2,109 interviews were conducted and the sample was designed as a quota
sample to ensure that the survey coverage was representative of the populations aged 50 years or older
in terms of age, gender and geographic characteristics.

Survey of Disability, Ageing and Carers 2015

The Commission worked with the Australian Bureau of Statistics to obtain early release of data from
the 2015 Survey of Disability, Ageing and Carers (SDAC) in order to inform the Inquiry’s findings and
recommendations. The SDAC was conducted throughout Australia between July and December 2015
and is the eighth comprehensive national household survey conducted by the Australian Bureau of
Statistics to measure disability. The aims of the survey are to:

« measure the prevalence of disability in Australia

+ measure the need for support of older people and those with disability

+ provide a demographic and socio-economic profile of people with disability, older people
and carers compared with the general population

+ estimate the number of, and provide information about, people who provide care to people with
disability, long-term health conditions and older people.
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The 2015 SDAC introduced a new disability discrimination module designed to estimate the prevalence
of disability discrimination, and identify the nature and impact of this discrimination. The disability
discrimination module included four questions to determine whether persons with disability aged

15 years or older living in households:

» had experienced unfair treatment or discrimination in the last 12 months because of their
condition/s, and the source of the unfair treatment or discrimination

» had avoided situations in the last 12 months because of their condition/s, and what
situations were avoided.

Qualitative Study of Employment Discrimination against Older Australians

The Inquiry commissioned a follow up qualitative study to the National Prevalence survey of
age discrimination in the workplace, 2015. The Commission received funding of $150,000 from
the Department of Employment to undertake this research and engaged a social research firm,
EY Sweeney, to conduct the study. The results of this study are used in this Report.

Media and communications

Media and communications strategies were developed within the Commission publicising the

Inquiry via the website, through networks and media to maximise the reach of information about the
Inquiry and to encourage participation. All available Commission mechanisms were used to support
communications about the Inquiry. For example, from the Inquiry launch date people could register their
interest on the website. Over the course of the Inquiry 1,024 people registered their interest and were
informed about the release of the issues papers and the consultation schedule. They were also invited
to participate in consultations when the Inquiry came to their location.

In every location visited by the Inquiry, the Commission’s communications team tried to arrange an
interview with the Age and Disability Discrimination Commissioner on local radio to talk about the
Inquiry a day or two before the team arrived. This was a very successful strategy and often people came
to consultations after having heard the Commissioner on the radio that morning.

The Inquiry was also supported by a social media strategy which provided regular updates and
information on the Inquiry’s activities.

Inquiry report

This Report is based on extensive research and evidence presented to the Inquiry through submissions,
meetings and consultations. The Inquiry appreciates the time and thought people gave to contributing
to the Inquiry in constructive and positive ways. The Inquiry also acknowledges that many participants
went to great personal lengths to make arrangements to travel to consultations and to prepare their
input or submission. At times the experiences shared with the Inquiry were deeply distressing and the
Inquiry thanks those people for their courage and willingness to bring about positive change.

The Inquiry is grateful to the many academics, policy experts and researchers who shared their data
and findings to contribute to the evidence base of the Inquiry’s recommendations.
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The Report is presented in two main streams. In keeping with the Inquiry’s approach, issues related to
employment discrimination for older people and people with disability are presented separately. There
is of course some overlap in the experiences and issues faced by older Australians and Australians with
disability but where possible these are treated separately.

Chapter 1 details the current situation in Australia and the importance of this Inquiry. It then articulates
the case for change and outlines why employment discrimination must be addressed to lift the
workforce participation of older people and people with disability.

Chapter 2 focuses on evidence presented to the Inquiry through consultations, meetings and
submissions regarding employment discrimination against older people. Three perspectives are
presented:

+ individual — experiences, attitudes and behaviours
+ employers — small, medium and large business, peak organisations and industry groups
+ law and government policy.

Chapter 3 presents the range of ideas and suggestions to address the barriers identified for older
people and the Inquiry’s recommendations for change. It also includes case studies and showcases
examples of good practice.

Chapter 4 focusses on evidence presented to the Inquiry through consultations, meetings and
submissions regarding employment discrimination against people with disability. Three perspectives are
presented:

+ individual — experiences, attitudes and behaviours
+ employers — small, medium and large business, peak organisations and industry groups
+ law and government policy.

Chapter 5 presents the range of ideas and suggestions to address the barriers identified for people with
disability and the Inquiry’s recommendations. It also includes case studies and showcases examples of
good practice.

Chapter 6 presents recommendations for what peak bodies and professional associations can do to
increase employment of older people and people with disability.

Chapter 7 outlines what the Inquiry was told about federal discrimination laws and the Fair Work Act
and includes recommendations.

The key issues and findings of the Report are illustrated by case studies, quotes and experiences
presented to the Inquiry. Where necessary names have been changed or omitted to ensure no individual
can be identified.
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Chapter 1:

Why this Inquiry
IS Important



Summary

+ The right to work, free from discrimination on any basis, is a fundamental human right.

The Inquiry examines what more can be done to protect this human right to work, to identify
and examine employment discrimination and to enhance the workforce participation of older
Australians and Australians with disability.

+ Discrimination related to age or disability is an ongoing barrier to workforce participation for
older Australians and Australians with disability. Individuals who experience employment
discrimination are denied the independence, dignity and sense of purpose that work brings.

+ Australia has an ageing population and life expectancy is increasing. As a result there will be
greater pressure for older Australians to remain in the workforce for longer.

+ While older workers are a growing share of the labour market, labour force participation
declines rapidly with age from 73.8% of Australians aged 55-59 years to 12.7% of those
aged 65 years and over.’

+ Labour force participation rates for people with disability in Australia are low. In 2015, the
labour force participation rate for people with disability was 53.4%, compared with 83.2%
for people without disability.2 This figure has changed very little over the past two decades.®

+ The business case for addressing employment discrimination is well-established. An
increase in diversity across an organisation delivers tangible benefits in terms of productivity,
performance and innovation; increased access to a broader talent pool; and improvements
to organisational reputation.

+ Benefits also extend to the Australian economy through increased GDP, reduced overall
welfare expenditure and increased self-reliance in retirement. A 7% increase in mature-age
labour force participation would raise GDP in 2022 by approximately $25 billion,* while an
estimated $50 billion could be added to GDP in 2050 if Australia moved up into the top eight
OECD countries for employment of people with disability.®

The greatest incentive for people to work is intrinsic. It is a sense of worth, of self-respect and
self-esteem. Work offers independence and dignity.®

The right to work, free from discrimination on any basis, is a fundamental human right. Individuals who
are denied the right to work are denied the independence, dignity and sense of purpose that work
brings.

The Terms of Reference for the Inquiry require the Australian Human Rights Commission to examine
practices, attitudes and Commonwealth laws that deny or diminish equal participation in employment of
older Australians and Australians with disability. This Report explores what can be done to better protect
the human right to work, by identifying and examining employment discrimination and recommending
measures to enhance the workforce participation of older Australians and Australians with disability.

This Report begins by detailing current demographic and labour market trends and briefly outlining
the international and domestic legal framework pertaining to the rights of older people and people with
disability. The chapter then presents the case for addressing employment discrimination and lifting the
labour force participation of older Australians and Australians with disability.
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1.1 The current situation for older Australians

(a) Legal framework

The United Nations Committee on Economic, Social and Cultural Rights has said the right to work
‘forms an inseparable and inherent part of human dignity’ and is essential for realising other human
rights.”

The right of older Australians to work, free from discrimination, is protected under both international and
domestic law.?

Some of the key rights protected under international human rights law are:

+ The right to work®

+ The right to just and favourable conditions of work, including equal pay and conditions for
equal work, safe and healthy work conditions, and equal opportunities for promotion in the
workplace®

+ The right to an adequate standard of living and to enjoyment of the highest attainable standard
of physical and mental health'

+ The right to enjoy all other rights without discrimination.?

Although the United Nations Principles for Older Persons (1991) does not have the legal status of a
convention, it does address the employment rights of older people.'® The principles state that older
people should:

+ have the opportunity to work or have access to income-generating opportunities'*

* be able to participate in determining when and at what pace their withdrawal from the labour
force takes place'®

+ remain integrated in society, participate actively in the formulation and implementation of
policies that directly affect their well-being and share their knowledge and skills with younger
generations'®

+ be able to pursue opportunities for the full development of their potential.’”

The domestic legal framework consists of anti-discrimination legislation and workplace relations laws —
all of which prohibit discrimination on the basis of age in employment.

The Age Discrimination Act 2004 (Cth) (Age Discrimination Act) makes it unlawful to treat a person
unfairly because of their age and protects people in a range of different areas of public life.' In the
workplace, the Age Discrimination Act covers situations where a person has been: refused employment;
given less favourable terms or conditions of employment; denied opportunities for promotion, transfer,
training or other benefits; dismissed; or subjected to any other detriment on the basis of their age.®

Further discussion of the legal and human rights framework can be found at Appendix 6.
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(b) Demographics and labour market trends

Australia has an ageing population. The 2015 Intergenerational Report projects that the proportion of the
population aged 65 and over will more than double by 2054-55. Life expectancy is also increasing such
that by 2055, life expectancy at birth will be 95.1 years for men and 96.6 years for women in Australia.?®
As a result of the growing population of older people and increasing life expectancy, there will be
greater pressure for older Australians to remain in the workforce for longer (for a fuller analysis of labour
market trends for older Australians see Appendix 5).

The Australian Government is alive to this fundamental demographic shift. One policy response has
been to lift the age of eligibility to access to the Age Pension progressively to 67 by 2023.

The labour force participation of older Australians — in particular older women — has risen considerably
in recent years.

+ The participation rate of mature-age women has increased from 28.9% in 1995 to 58.6%
in November 2015.21

+ The participation rate of mature-age men has increased from 62% in September 1995 to
72.9% in November 2015.22

Despite these increases, labour force participation continues to decline with age. In November 2015:

+ 73.8% of Australians aged 55-59 years were participating in the labour force®®
* 56.5% of 60-64 year olds
+ 12.7% of those aged 65 and over were in the labour force.?*

While mature-age people have a lower unemployment rate than younger people, older people tend to
have greater difficulty finding subsequent employment when they do become unemployed. In November
2015, the average duration of unemployment for mature-age persons was 68 weeks, compared with

30 weeks for 15-24 year olds and 49 weeks for 25-54 year olds.?

The rise in mature-age long-term unemployment,? coinciding with the increase in the average duration
of unemployment,?” is of particular concern given that people who have been unemployed for a
significant length of time, on average, face greater difficulty finding subsequent work due to, among
other factors, skill depreciation,?® the discouraged worker effect and marginalisation from the labour
market (as there is often a ‘scarring’ effect,?® whereby employer perceptions of a long-term unemployed
person’s suitability for a job are negatively influenced by their time out of the labour force).*

This situation is not unique to Australia. Many other industrialised countries around the world face
similar challenges arising from ageing populations. Countries such as New Zealand, Canada and Japan
are doing much better than Australia at recruiting and retaining older workers. While Australia’s labour
force participation amongst people aged 45-54 and 55-64 is higher than OECD averages there is still
much scope to encourage older Australians to remain in or, re-enter, the workforce.?'

Many older Australians need and want to work. In a recent survey conducted by the DOME Association,
immediate financial commitments were cited by 56% of respondents as the main reason for seeking
employment.®? According to the Australian Bureau of Statistics (ABS), of the just over 4 million people
living in low income households, 1.2 million were 65 years or older.® Older low income households were
more reliant on government pensions and allowances than younger households. Three quarters (74%)
of people in older low income households received at least 90% of their cash income from government
payments (mainly Age Pension), compared with 36% of younger low income households.3*
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(c) Discrimination and stereotypes

Ageing is a loaded term. Research produced by the Australian Human Rights Commission shows that
the community holds predominantly negative connotations about ageing.® Many Australians believe
pervasive stereotypes about older people, including that older people are more forgetful, inflexible and
have difficulty learning new things or complex tasks.2®

These kinds of negative stereotypes about older people can also lead to negative behaviours. For
example, 44% of Australians feel sorry for older people because of perceived complex health problems,
35% feel they have to take extra time to explain complex topics to them and 20% avoid conversations
about technology.®

Most disturbingly, one in ten business participants have an age above which they will not recruit —
and that average age is 50.%

Age discrimination in employment is a significant concern. In 2014-2015, employment was the main
area of complaint to the Australian Human Rights Commission under the Age Discrimination Act.*

The Commission’s National prevalence survey of age discrimination in the workplace found that over a
quarter (27 %) of Australians aged 50 years and over indicated that they had experienced some form of
age discrimination in the workplace in the last two years.*® The highest incidence of age discrimination
was observed in the population aged between 55 and 64 years old.*!

The impacts of age discrimination can be severe. A third (33%) of those who had experienced age
discrimination gave up looking for work as a result*> and 60% found that it affected their self-esteem or
mental health, or caused them stress.

The experience of discrimination disconnects older Australians from the workforce, preventing them
from participating fully in society. If older people feel discarded or overlooked, they may enter their older
age lacking in a sense of independence, control and confidence, with fewer financial resources and
poorer health than they could enjoy.

Other impacts can include involuntary early retirement, unemployment and long-term unemployment,
social exclusion, outdating of skills.

(d) Health and workforce participation

The Inquiry’s investigations found that poor health is a:

+ significant barrier to workforce participation for older Australians
+ leading cause of premature and involuntary retirement
+ great cost to the economy as a result of reduced workforce participation.

The Commission’s National prevalence survey of age discrimination in the workplace reported that
health was the most common reason (44%) for not working for Australians aged 50 years and older
who did not participate in the workforce in the previous two years but would have liked to work.*® This
startling finding led the Inquiry to investigate this area as a particular focus.

Recent research by AMP and the National Centre for Social and Economic Modelling (AMP.NATSEM)
shows that older Australians with a self-rated health status of ‘fair’ or ‘poor’ are significantly less likely to
remain in the workforce compared to those who rate their health as ‘good’ or ‘excellent’.*
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People with chronic conditions across all age groups are less likely to be in employment and more likely
not to be in the labour force than those without a chronic condition.*® 46 47 The Australian Institute of
Health and Welfare estimates that 54% of 55-64 year olds have one or more chronic health conditions,
compared with 21% of people aged 25-34 years.®

Based on current health trends, AMP.NATSEM modelling predicts that in 2035 one in four men and
more than one in five women in their sixties will have a self-reported health status of fair or poor, with
the majority of this group — 65.1% of men and 72.1% of women — likely to be unemployed.*

Along with reduced workforce participation, health is a leading cause of early and involuntary retirement.
Research by the Productivity Commission into superannuation policy for post-retirement in 2015 found
that involuntary retirement is relatively common among older workers and that ill health is the dominant
driver of involuntary retirement when considered across all age cohorts.%°

The Australian Bureau of Statistics Survey of Retirement and Retirement Intentions for July 2014 to
June 2015 shows that those who retire for health reasons (own sickness, injury or disability), retire on
average earlier than those retiring for most other reasons, at 53.0 and 54.9 years for women and men
respectively.®' %2

The financial and psychological implications of early and involuntary retirement are significant.%
Individuals with poorly managed health conditions face a double jeopardy in the sense that they face
extra costs associated with poor health and also worse employment outcomes. It has also been
reported that poor health will prevent one in four Australians from saving enough for retirement.5

Income, wealth and superannuation are also greatly reduced for those who exit the workforce
prematurely, with previous studies showing that ‘households forced to take retirement due to a shock
such as iliness...fare much more poorly in retirement and have a much greater drop in their standard of
living post-retirement than those that have a planned, voluntary retirement’.%®

The national cost of this reduced workforce participation and early retirement is also significant — both
as a result of extra welfare payments and lost taxation revenue.

Projections indicate that the cost of lost workforce participation due to chronic conditions in people
aged 45-64 years will continue to be large, with foregone gross domestic product (GDP) forecast to
exceed $60 billion by 2030.% This is particularly critical in the context of an ageing workforce and
increasing pressure on economic sustainability.

1.2 The current situation for Australians with disability

(a) Legal framework

The right of Australians with disability to work, free from discrimination, is protected under both
international and domestic law.

The Convention on the Rights of Persons with Disabilities (UNCRPD) sets out the rights of people with
disability generally, including in respect of employment.5” This includes:

+ the right to work on an equal basis to others

+ the right to just and favourable conditions of work, including equal opportunities and equal
remuneration for work of equal value, safe and healthy working conditions

+ the right to effective access to general technical and vocational training.%®
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The UNCRPD also protects the following rights:

+ the right to live independently and participate fully in all aspects of life, including equal access
to transport, information and communication technologies and other facilities and services®®

+ the right to live in the community, with choices equal to others, and to full inclusion and
participation in the community®

+ the right to the greatest possible independence through personal mobility®

+ the right to an adequate standard of living.®?

Persons with disability are also protected by other core international human rights treaties which protect
the right to work; the right to just and favourable conditions of work, the right to equal opportunities for
promotion in the workplace and the right to enjoy all other rights without discrimination.®

The Declaration on the Rights of Indigenous Peoples specifically addresses the social and economic
rights of Indigenous people with disability, including the right to non-discrimination in employment.®

The domestic legal framework consists of anti-discrimination legislation and workplace relations laws —
all of which prohibit discrimination on the basis of disability in the context of employment.

The Disability Discrimination Act 1992 (Cth) (Disability Discrimination Act) makes it illegal to discriminate
against someone on the basis of their disability. The Disability Discrimination Act protects people with
disability from discrimination in many areas of public life, including in employment.®®

Further discussion of the legal and human rights framework can be found at Appendix 6.

(b) Demographics and labour market trends

There is a lack of reliable, comparable international data on labour force participation rates of

people with disability but there is evidence that Australia lags behind other OECD nations in terms of
employment of people with disability. Research conducted in 2010 indicated that Australia was ranked
213t out of 29 OECD nations in employment rates of people with disability.®®

There are many factors which impact on how a person with disability is able to live, participate in society
and realise their potential. Employment is one factor. Some other factors are education, transport,
health care and housing.®” Education, in particular, is a fundamental human right which must be realised
in order for young people with disability to participate in the workforce.

If you can’t access education you’re not likely to access employment. If you don’t have
transport, you can’t access education, health, work or social participation. And if you don’t
address negative community attitudes you might not access any rights on an equal basis with
others.®®

People with disability have lower rates of attainment of both secondary and tertiary education when
compared with people without disability,®® " and available evidence clearly establishes the link between
educational attainment and employment outcomes.” The transition of young people with disability from
school to employment is a particularly critical issue.
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Many do not enter the labour force at all over the first seven post-school years (18% compared
to 5% of those without a disability). But even though proportionately fewer young people

with disabilities enter the labour force, those with a disability and seeking work struggle to
secure full-time employment. They more often experience long-term unemployment (13%

as against 7% for those without a disability). They also more often enter a pathway involving
mainly part-time work (8% compared to 4%) or full-time work achieved after lengthy periods of
unemployment, part-time work or not in the labour force (15% as against 13%).7

The National Disability Strategy notes:

There is an important relationship between educational outcomes for people with disability
and their economic contribution as workers and taxpayers. Changing attitudes towards
disability — accompanied by improved accessibility of buildings, transport, information and
telecommunications — have the potential to increase the contribution of people with disability
to the economy.™

The National Disability Insurance Scheme (NDIS) represents major reform in providing individualised
support for eligible people with permanent and significant disability, their families and carers. Launched
in 2013, the NDIS will begin rapid expansion from 1 July 2016 when 93% of people eligible for
individualised support packages will begin to enter the scheme.”™

Increased social and economic participation is a key objective of the NDIS. The NDIS will provide both
direct and indirect support for people with disability to participate in employment by supporting people
with disability to develop individual plans that may include the goal of getting a job, and providing
funding for supports such as taxi fares that enable a person with disability to travel to work.

Currently, however, only 17.5% of participants have economic participation as a goal in their NDIS
plans.”™ The Inquiry notes that the NDIS aims to increase this proportion in 20167 and agrees that:

Involving service providers more closely in planning would help raise expectations about the
capacity of people with disability to work if they have access to the right supports.”

In 2015 there were 4.3 million Australians with disability, representing nearly one in five people (18.3% of
the total population). Of the 15.4 million Australians living in households who were of working age (15 to
64 years) there were over two million people with disability. Just over half (50.7%) of Australians aged 65
and over reported living with disability.”

Labour force participation rates for people with disability in Australia are low. In 2015, the labour force
participation rate for people with disability was 53.4%, compared with 83.2% for people without
disability.” This figure has changed very little over the past two decades.®° The unemployment rate for
people with disability in 2015 was 10.0%, nearly twice the rate of 5.3% for people without disability.®'

Over the 22 years from 1993 to 2015, the unemployment rate for 15-64 year olds with disability
decreased from 17.8% to 10.0%, in line with a similar decline in unemployment for those without
disability (from 12.0% in 1993 to 5.3% in 2015). However, in 2015 the unemployment rate for people
with disability continued to be significantly higher than for those without disability.8?

In 2015, nearly half (46.6%) of all working-age people with disability were not in the labour force, that is
they were neither employed nor actively looking for work. Men with disability (51.1%) were more likely to
be employed than women with disability (45.5%).83

Lower proportions of people with disability were employed full-time (27.0%) compared to those without
disability (53.8%).8* The amount of time unemployed people with disability had been looking for work
was longer than people without disability.®
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The likelihood of living with disability increases with age. In 2015, the disability rate among 15-24 year
olds was 8.2%, and the rate was higher for successively older age groups, with 16.4% of 45-54 year
olds and 23.4% of 55-64 year olds living with disability.®®

In addition, there were differences in disability prevalence rates across Australia’s states and territories,
due in part to the differing age structures. For example, Tasmania and South Australia, which have older
populations, recorded the highest disability prevalence rates (25.2% and 22.0%, respectively), for all
people living in households. In comparison, Northern Territory, Western Australia and the Australian
Capital Territory, which have younger populations, recorded the lowest disability prevalence rates
(11.3%, 14.0% and 15.8%, respectively), for all people living in households.®”

According to Australian Bureau of Statistics analysis of earlier data from the 2012 Survey on Disability,
Ageing and Carers (SDAC):88

+ In 2012, nearly half (47.3%) of all working-age people with disability were not in the labour
force, that is they were neither employed nor actively looking for work. One-third (33.6%) of
these people were permanently unable to work, while one-fifth (19.3% or 201,500) had no
employment restriction, reporting that it was not their disability which was preventing them from
working.

+ The difference in labour force participation between people with and without disability increased
with age. The participation rate for people with disability peaked in the 25-34 year age group
while for those without disability, participation peaked at 45-54 years. People aged 55-64 years
with disability had the lowest participation rate (40.9%) of all the age groups.

+ People with sensory or speech impairment had the highest rate of labour market outcomes
with a participation rate of 56.2% and an unemployment rate of 7.7%. People with a physical
restriction had the next highest participation rate of 47.4% and an unemployment rate of 8.2%.
The disability group with the lowest participation rate (29.1%), and the highest unemployment
rate (20.4%) was people with a psychological disability.

(c) Discrimination and stereotypes

Discrimination on the basis of disability is a significant barrier to employment.

Each year the Australian Human Rights Commission receives a significant number of disability
discrimination complaints related to employment. In 2014-15, 34% of complaints to the Commission
under the Disability Discrimination Act related to employment.°

In 2015 the Survey on Disability, Ageing and Carers (SDAC) introduced a new disability discrimination
module designed to estimate the prevalence of discrimination for those with disability and identify the
nature of this discrimination. The initial April 2016 release of SDAC 2015 data showed that almost one
in 12 Australians with disability (281,100 people or 8.6%) reported they had experienced discrimination
or unfair treatment because of their disability. However young people with disability (aged 15-24 years)
were more likely to report experiencing discrimination (20.5%) than those aged 65 years and over
(2.1%). Further, just under one in four people (24.2%) avoided work in the previous 12 months of the
survey because of their disability.®® Further details on the experience of discrimination for people with
disability are provided in Chapter 4.
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In its review of the Disability Discrimination Act 1992 in 2004, the Productivity Commission stated that:

The lack of a significant improvement in the employment situation of people with disabilities
suggests that the Act has been relatively ineffective in reducing disability discrimination in
employment.®

In a 2010 study, the Diversity Council Australia found that people with disability were twice as likely as
people without disability to report having experienced an incident of discrimination (21% versus 9%).9

In 2014 the Age and Disability Discrimination Commissioner convened a National Disability Forum. Prior
to the forum, the Australian Human Rights Commission conducted a survey to consult with the disability
rights’ sector and wider community about the key issues affecting persons with disabilities. Over 541
responses were received to the survey. The two issues ranked as the most important to respondents
were participation and inclusion in society (15.8%), and work and employment (13.5%).%

A recurring theme in the forum was that stereotypes and negative attitudes towards people with
disability are too prevalent, both across the community and among employers. These were described
as the basis for discrimination and a key barrier preventing people with disability from living as equal
citizens.®*

Discrimination in the workplace actively drives people out of the workforce and into despair.
There is a huge need for education programs in workplaces, from CEO level through to base
level to appreciate what disability is and how to bust the stereotypes.®

Survey respondents were asked about the most important issues that require attention in order to create
employment opportunities for people with disability. The most important issues by ranking were:

+ addressing negative attitudes and stereotypes (18.9%)
+ availability of jobs (17.6%)
+ assistance in finding, securing and maintaining employment (12.6%).%

1.3 The case for change

Employment is important for individual welfare and economic security, allowing people to provide for
themselves and their families, improve their standard of living and save for retirement, including through
superannuation. Employment is also important in facilitating mental and physical health, and social
connections.®” % The economic case for participation is equally strong: employment reduces Australia’s
overall welfare expenditure and increases self-reliance in retirement.®® 10

There are also significant benefits to business to be realised:

As well as these financial advantages of preventing discrimination and enhancing workplace
inclusion, employing older people and people with disability can have significant benefits in
terms of an organisation’s corporate reputation in a competitive market. Being seen as an
employer of choice impacts not only on improving access to talent, but on customer views
of an organisation.™"
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The link between health and workforce participation of older Australians also provides a very clear
impetus for reform. The evidence confirms that improving health management has the potential to be
a major policy lever in increasing workforce participation of older Australians.

(a) Older Australians

There is a growing pool of older people in the Australian economy. This is an opportunity to be actively
embraced if Australia is to maintain and grow its productive capacity and prosperity.

The government’s series of Intergenerational Reports emphasise that:'%

[O]ne of the key public policy responses must be to boost labour force participation, including
the participation of older people, by supporting mature-age participation through a range of
practical measures, including retraining and reskilling programs and enhanced assistance.®

While the past few decades have seen older Australians staying in the labour force for longer, they
remain relatively more vulnerable to under-employment, long periods of involuntary unemployment and
over-representation in long-term unemployment benefit statistics.'*

Continuing to work brings benefits in the form of increased incomes and savings, and consequently
living standards in retirement. It also helps to improve health outcomes and general wellbeing. This can
only result in reduced demands on health and welfare systems.

(i) Economic benefits

The economic benefits of boosting mature-age participation and participation of people with disability
are well established. In the Australian context, several studies reveal significant gains are potentially
available to the economy. 0 106 107

The 2012 Grattan Institute report Game-Changers: Economic reform priorities for Australia states:

If Australian governments are serious about raising rates of economic growth, they must reform
the tax mix and increase the workforce participation rates of women and older people. This
could contribute over $70 billion per year to economic growth in the next decade.'®®

The Grattan Institute report estimates that a 7% increase in the mature-age labour force participation
rate (to a level still less than New Zealand) would raise GDP in 2022 by about 1.4%, or $25 billion

in 2010 dollars. It also argues that promptly implementing policy changes to achieve this level of
participation would reduce intergenerational unfairness.'®

The study by Deloitte Access Economics Increasing participation among older workers: The grey army
advances, commissioned by the Australian Human Rights Commission, also reveals significant potential
economic gains.

Deloitte Access Economics estimated that achieving the changes in mature-age participation assumed
in the 2010 Intergenerational Report would result in a $55 billion or 2.7% increase in national income by
2024-25.1°

Furthermore, the report found that if Australia were to achieve a further 3% increase in mature-age
participation over and above that currently expected, the national economy would be $33 billion, or
1.6% larger. Should the expected improvement in mature-age workforce participation be lifted further
still to 5% above that currently expected, the national economy would be $47.9 billion, or 2.4% larger.'"
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In addition to the direct benefits to the national economy, the Deloitte Access Economics report notes
that other indirect benefits would arise from higher participation, supporting positive outcomes for
individuals and the Australian Government. These include increased retirement savings, reduced welfare
costs for future governments, better social inclusion and improved health outcomes over time.'"?

More recently, PwC found that if Australia could match New Zealand’s mature-age employment rate, it
would generate an annual average increase of $24 billion in nominal GDP.""® PwC’s modelling, based
on federal Treasury’s Intergenerational Report, projects the economy out to 2050 and shows that
increasing participation among mature-aged workers to New Zealand levels at that time, would:

+ increase GDP by 4.7% or $198 billion at today’s value
 improve the Commonwealth, state and territory budgets by 1.7% of GDP
+ reduce net debt by 11% of GDP in 2050.

The Council on the Ageing notes that a report by the Productive Ageing Centre (2015) quantified the
economic and social value of keeping and getting older workers into regular paid work."* The report
found that older workers contribute around $45 billion to the formal economy.

(ii) Benefits to business

An increase in the participation of older workers will have a direct and substantial impact on businesses.
Broadening the talent pool, hedging against the loss of corporate knowledge and skills and maintaining
competitiveness are recurring benefits identified in research in this area.’®

The Australian Chamber of Commerce and Industry''® identifies a large number of benefits for individual
businesses in increasing participation of older workers, including:

+ better returns on investment in human capital by retaining or recruiting the advantages of
significant length of service, investment in training and wealth of accumulated experience

+ maximising the chances of businesses employing the best people for the job by considering
mature-age job seekers

+ leveraging the networks, external interests and experiences that mature-aged workers have and
which can add value to the business

+ increased ability to respond to the changing age profile of customers and the need to reflect
this in the workforce

+ enabling an employer to market their business as a good employer by promoting diversity in the
workforce

+ taking advantage of government-funded financial incentives, provision of special training grants
and support for job creation.

The Australian Institute of Management identifies the ‘diversity dividend’ of recruiting and retaining older
workers as:

* better decision making

+ increased sustainability, better adaptability, and less reliance on a particular type of worker or
age cohort

* higher productivity

+ closer connection with customers and suppliers

+ wider reach into new markets, locally and globally.”
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There is a common stereotype that older workers are less productive than their younger counterparts.'®
However, there are clear examples from around the world that refute these assumptions.

Research conducted by Ernst & Young suggests that personal productivity increases with age; 40% of
workers aged 45-64 had the highest profile of productivity. This research also found that the importance
of productivity increases with age. Sixty-five per cent of 55-64 year olds considered productivity to be
extremely important, compared to 32% of 20-24 year olds.'"®

In a survey conducted by the Australian Human Resources Institute, respondents reported that

the departure of older workers from their workplace in the last year had resulted in the loss of key
knowledge and skills (46%) and caused the organisation to be less competitive (22%). Further, 83% of
respondents wanted to see their organisation take steps to retain older workers and 67% believe the
retention of older workers would benefit productivity.?

A review of published research carried out by Essex Business School found little evidence to back up
ingrained stereotypes of older workers when it came to productivity, health, commitment or flexibility.'?!
The findings are borne out by two separate studies of auto manufacturers: Mercedes-Benz and BMW in
Germany — the country with the largest ageing population in Europe.

The study found that:

Age doesn’t determine a person’s commitment and productivity levels at work. Other social and
psychological factors are much better indicators of the way older people behave... older people
are often faster at carrying out complex tasks that allow them to draw on their contextual
knowledge and years of work experience. While bottom line speed may deteriorate, the overall
efficacy of older people offsets any impact to productivity.??

The key findings of the analysis of Mercedes-Benz was that productivity rises with age all the way up
to retirement and that older workers make fewer serious mistakes and are able to cope better when
things do go wrong. The authors described these findings as ‘striking’ because these jobs relied on
‘physical strength, dexterity and agility — which tend to decline with age’ and that any ‘negative effects
of ageing’ were ‘outweighed by the positive effects, such as the ability to cope when things go wrong’.
The authors ‘cast doubt’ on economists’ fears that Western countries will become less productive as
their populations age and believe that their findings contradict the ‘widespread and implicit’ assumption
that older workers were less productive, which was ‘often used as a motivation for early retirement
policies’.'?®

The BMW study found that the value of making small inexpensive ergonomic changes to a production
line staffed by older workers (with an average age of 47) was demonstrated to return higher
productivity.'?* Within three months, managers working with the production line were able to improve its
productivity by 7%. The line’s initial absenteeism rate was halved and the assembly defect rate dropped
to zero.'®

In the restaurant industry, the British Hospitality Association reported that McDonald’s UK found a
positive correlation between high performance, productivity and job satisfaction. They found the higher
the mean age of the workforce, the higher the service quality, customer visits, sales profits and job
satisfaction. McDonald’s reported a 20% higher performance in their outlets where workers aged 60
and over are employed as part of a multi-generational workforce, and that similar benefits are reported
by employers from all sectors and sizes.'?®
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The research clearly demonstrates the very real business value of recruiting an age diverse
workforce...For McDonald’s, we can show that the presence of older employees improves
customer satisfaction, and in a service led business such as theirs, this drives the bottom
line. Mature employees are a key part of the performance recipe. This is good news for the
workforce given the changing demographics of our society.'?”

A study in the United States in 2013 found no evidence that an ageing workforce has reduced average
worker productivity over the past quarter century. The research found that improved education among
the population aged over 60 years and delays in retirement among better educated Americans have
tended to boost the earnings of older workers compared with younger workers. The author also found
that none of the indicators of productivity suggest that older male workers (aged between 60 and 74)
are less productive than average male workers who are aged between 25 and 59.128

A 2010 study investigated the relationship between age—productivity and age-wage connections. Using
longitudinal employer-employee data spanning a 22-year period, the authors found that productivity
increases until the age range of 50-54, whereas wages peak around the age 40-44. The study found
that the contribution of older workers to firm-level productivity exceeds their contribution to the wage
bill.12°

Successful organisations appreciate the business case for engaging and retaining older workers in order
to ensure current and future productivity and to build workforces that better reflect the demographics of
their consumer base.

Australians in the age bracket 45-64 own half of Australia’s household wealth despite making up
approximately a quarter of the population. Blueprint for an Ageing Australia notes the significant
opportunities created for business by an ageing population:'3°

+ between 1994 and 2012 people aged between 55 and 74 had the fastest growing household
wealth of any age group

+ in 2011, the 55-75 age bracket held the greatest average net worth, ranging from $743,000 to
$828,800, giving them considerable discretionary spending power

+ 50-69 year olds alone hold more than 40% of the nation’s wealth

+ employing older workers allows businesses to capture older people’s perspectives in the
development of strategies and decision making.

(iii) Benefits of a healthy workforce

Health is a significant determinant of the workforce participation of older people. There is a clear
business case for employers to implement measures to improve the health of their employees.
Workplaces with formal health and wellbeing programs have a competitive advantage, reporting tangible
gains in productivity, employee satisfaction and engagement.'s

The cost of employees in poor health can be significant. Employers bear the cost of poor health through
increases in both absenteeism and ‘presenteeism’ (not fully functioning at work as a result of a medical
condition). The Australian Institute of Health and Welfare reports that those with chronic conditions

have 0.48 days off per fortnight due to sickness compared to 0.25 days for people without a chronic
condition.’® The estimated cost of absenteeism to the Australian economy is $7 billion, while the cost of
presenteeism is nearly four times more.'%

In 2008 a review of 55 organisations in the UK by PwC found that 45% of those with health and
wellbeing interventions experienced reductions in absenteeism. The same review also found
improvements in staff turnover, employee satisfaction and a decrease in accidents and injuries.'*
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Supporting the health and wellbeing of employees is crucial in retaining older workers because:

+ Health is a prevalent factor in retirement decisions and chronic conditions can often be the
cause of early workforce exit. Promoting good health and preventing risk factors are crucial
aspects of retaining experienced, highly skilled older employees.

+ Health and wellbeing measures tend to increase employee satisfaction. This is important in
terms of retaining older employees, as those who stay in paid work later in life tend to be those
who enjoy their work.1%

(b) People with disability

Increasing the labour force participation of people with disability brings benefits to individuals,
businesses and the economy.

According to the Productivity Commission:

[R]eductions in discrimination can lead to an increase in the productive capacity of the
economy. For example, reducing discrimination can enhance the participation and employment
of people with disabilities in the workforce. In turn, better employment prospects can provide
incentives to students with disabilities to improve their educational outcomes, making them
more productive members of the community.'3®

(i) Economic benefits

A 2011 report by PwC estimates that almost $50 billion in GDP (an additional 1.4%) could be added
to Australia’s economy in 2050 if Australia moved into the top eight OECD countries in employment of
people with disability. ¥

Research commissioned by the Australian Network on Disability and conducted by Deloitte Access
Economics has modelled the impact of increased employment participation for people with disability.
This modelling suggested that if the labour force participation rate increased by 10 percentage points
above the 2009 figure of 54% of working age Australians with disability participating in the labour force
to 64%, Australia’s GDP would be boosted by $40 billion over a decade.'® This research also indicated
that if, in addition to the above, the unemployment rate for people with disability fell from the 2009 rate
(7.8%) to 6.9%), GDP could increase by $43 billion over the next decade.'®

The economic benefits of disability employment were also investigated in a recent paper by the National
Disability Insurance Scheme.® Australian Bureau of Statistics SDAC data shows that around 200,000
people with disability who are currently not in the labour force indicate they can work with support.

The paper goes on to report that the NDIS will empower those with employment restrictions to gain
employment leading to some 45,000 new jobs (35,000 full time equivalents) from the NDIS.'*

(ii) Benefits to business

The Australian Chamber of Commerce and Industry identifies the benefits of employing people with
disability, including:'#

+ Independent studies provide evidence that people with disability have a very positive
work attitude and work ethos. Employers see employees who have a positive attitude in the
workplace as being valuable to their business.
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+ An employee with disability can lead to increased productivity, reduced absenteeism, reduced
turnover, increased morale, more positive organisational culture and reduced workers
compensation.

+ The costs of hiring staff, advertising, on-costs, induction and training can be reduced as there is
generally less turnover for employees with disability.

+ Ongoing costs for employees with disability are generally lower. The number of work health
and safety incidents for an employee with disability is six times lower than that of an average
employee and the number of workers compensation incidents is four times lower than that of an
average employee.

+ Employees with disability have fewer days of sickness absence compared to an average
employee. The accrued cost of sickness absence in employees with disability was less than half
of the cost for an average employee.

+ There will be a potential boost to the morale and productivity within workplaces as they become
more inclusive.

+ Hiring people with disability contributes to the organisation’s overall diversity. It enhances the
company’s image among its employees, community and customers with positive benefits to the
employer brand.

+ An employee with disability can help a business to develop marketing strategies to reach this
growth sector of the market. One in five people have some type of disability and the rate of
disability is increasing as the population ages. That is also one in five potential customers.

The Business Council of Australia states that:

Boosting the active participation of people with disability will deliver individual, social and
economic returns, including reducing the rate of spending growth in some areas. Benefits
will flow to productivity through a diversified workforce and the inclusion of new ideas and
perspectives.'*?

Further, the Business Council of Australia states that Australia has participation and productivity
challenges that need to be addressed to achieve the growth required to underpin Australia’s long-term
prosperity and social wellbeing and that:

+ For people with disability, employment is not just about jobs. It’s about being valued, useful and
included.

» For business, it’s important to have access to diverse talent and a workforce that’s inclusive of
the community.

+ For Australia, national prosperity is about helping create the context for everyone to participate
and contribute.#

The Diversity Council Australia refers to studies that have found that people with disability:

often surpass their counterparts without disability in terms of loyalty and productivity in the
workplace. Research cited by the Australian Network on Disability indicates that 90% of
employees with disability record productivity rates equal [to] or greater than other workers and
86% have average or superior attendance records.4

Other surveys have found similar results. Industry research conducted on behalf of Telstra Australia
found that:

over a 15 month period, people with disability had 11.8 days absent, compared to people
without disability who had 19.2 days absent; and there were no significant differences when
comparing people with disability to people without disability in the areas of performance,
productivity and sales.'”
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Research also indicates that over 90% of employers who had recently employed a person with disability
said they would be happy to continue to employ people with disability; and 78% of employers described
the match between their employee with disability and the job as good.4

The Diversity Council Australia argues that there is a competitive advantage to employing people with
disability:

With approximately 20% of the Australian population having one or more disability, a similar
percentage of most organisations’ customers and clients are also likely to have one or more
disability. Having a workforce that reflects the diversity in age and ability of an organisation’s
customer base, and the community in which it operates, can significantly enhance customer
satisfaction and loyalty, and offers access to a depth of knowledge and experience in relation to
clients, customers and stakeholders, giving organisations a competitive advantage.'®

[Alpproximately four million people with disability have a combined disposable annual income
of around $54 million. One in three Australians either has disability, or is close to someone
who does. With our ageing population, this figure is only set to increase. Despite the size and
spending power of this group, many mainstream businesses still fail to recognise people with
disability as an emerging market. Employing people with disability and developing accessible
products and services for people with disability, is still more often than not thought of as [an]
optional thing rather than just good business, and many organisations fail to see the link with
improved business performance.'®®

Research has shown consumers recognise and respond positively towards businesses that hire people
with disability. In a survey of more than 800 consumers 87% said they would prefer to give their
business to companies that hired people with disability.s

(c) Concluding comments

The case for reform is clear.

The benefits of increased employment participation for older workers and workers with
disability extend to not only the individual workers involved, but also employers and the national
economy. 52

Increasing employment of older people and people with a disability creates a more diverse workforce.
Diversity is a key driver of innovation.s® Diverse groups offer a performance advantage because they
tend to have more information, a richer range of perspectives and means of addressing problems, and
a wider repertoire of problem-solving approaches.> Proactively seeking a diverse pool of candidates
increases the likelihood of finding employees with the most suitable skills and experiences (the best
person for the job).

Australia must address employment discrimination in order to increase labour force participation so
that individuals, employers and our economy can reap the benefits of broader participation, greater
productivity and diverse skills sets and perspectives.
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Summary

+ Results from the National prevalence survey of age discrimination in the workplace (2015)
indicate that age discrimination is an ongoing and common occurrence in Australian
workplaces.

+ Age discrimination can occur at all stages in the employment cycle. Experiencing
discrimination diminishes a person’s self-worth, self-esteem and can reduce motivation
to stay in work. Other factors such as gender, cultural background, sexual orientation and
geographic location also shape the nature and consequences of discrimination.

+ Employers may hold negative assumptions and stereotypes about older workers. A lack of
knowledge, awareness and skills can also be a barrier to public and private sector employers
developing inclusive workplaces; implementing recruitment and retention strategies for older
workers; accessing resources and support; and meeting legal and regulatory requirements.

+ Some government programs, policies and federal laws including those relating to
superannuation, taxation, insurance, skills training and workers compensation can be out
of step with the goal of increasing workforce participation of older Australians.

The Inquiry consulted widely with older people, employers, peak bodies and advocacy organisations.
From consultations, submissions, data and research, the Inquiry has gained a deep insight into the
experiences, nature and prevalence of age discrimination in employment.

The section begins by presenting evidence, from a number of sources that outlines the prevalence of
employment discrimination against older people and the barriers to their workforce participation. It then
focusses on:

+ individual experiences and perceptions of discrimination
» employer perspectives
* law and policy.

2.1 Prevalence of age discrimination

Age discrimination is an ongoing barrier to increasing the workforce participation of older people.

Data presented includes information from the National prevalence survey of age discrimination in the
workplace (2015)," state and terrritory anti-discrimination and equal opportunity agencies and other data
provided to the Inquiry through submissions and consultations.

Overall this data suggests that while the number of age discrimination complaints is relatively low
compared to other protected attributes, there is a strong perception amongst older people that they
have experienced age discrimination.

(a) National prevalence survey of age discrimination in the workplace

In November 2014 the Commission conducted a national survey to investigate the prevalence, nature
and impact of age discrimination in Australian workplaces amongst the population of people aged

50 years and older. This report is the first national prevalence survey of age discrimination in the
workplace and was published by the Commission in April 2015.2
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The results from the survey indicate that age discrimination is ongoing and a common occurrence in the
Australian workforce. The survey found that over a quarter (27%) of Australians aged 50 years and over
indicated that they had experienced some form of age discrimination on at least one occasion in the
workplace in the previous two years (2013 and 2014). It also indicated that of people aged 50 years and
over, age discrimination is more likely to be experienced by those aged between 55 and 64 years.

Another key finding was that Australians aged 50 years and over who were looking for paid work were
more likely to experience discrimination because of their age when compared to those who worked for
a wage or salary or those who were self-employed.

The survey also found age discrimination had different impacts on women than men. Women were more
likely than men to report that the most recent episode of discrimination they had experienced affected
their self-esteem or mental health or caused them stress and that it had a negative impact on their
family, career or finances.® Older women were also more likely than older men to be perceived as having
outdated skills, being too slow to learn new things or as someone who would deliver an unsatisfactory
job.*

(b) Qualitative study of age discrimination in the workplace

In August 2015 the Commission conducted a qualitative study as a follow-up to its national prevalence
survey. The objective of this qualitative follow-up study was to explore in detail the experience and
impact of age-related employment discrimination amongst older Australians.

The study included 52 in-depth interviews with 74 older Australians aged 50 years and over and five
focus groups with employers and employees. Most participants for both the interviews and focus
groups had participated in the national prevalence survey and had agreed to be re-contacted, or had
attended public consultations as part of the Inquiry.

The majority of interviews occurred face-to-face, some telephone interviews were conducted to
accommodate participants who were unable to take part in face-to-face interviews including those
who lived in regional locations. Each interview lasted for approximately one hour. All focus groups were
conducted face-to-face with sessions of three to six participants, lasting approximately 90 minutes.

Of the 74 participants, 45 were employees and 29 were employers. Interviews were conducted between
3 December 2015 and 3 February 2016, across metropolitan and regional locations in the Australian
Capital Territory, New South Wales, Queensland, South Australia, Tasmania and Western Australia.

The findings of the qualitative study are described in this chapter and supplement many of the
perspectives relayed to the Inquiry.

(c) Enquiries and complaints data

Under various anti-discrimination and workplace relations laws at federal, state and territory levels
specified agencies can receive and investigate complaints about age-based discrimination in the
workplace.

The Inquiry sought data regarding enquiries and complaints made to the Australian Human Rights
Commission, state and territory anti-discrimination and equal opportunity agencies, and the Fair Work
Ombudsman with regard to age discrimination from people aged 45 and over for the 2012-13, 2013-14
and 2014-15 financial years. Key findings of the data are included in this section, while all enquiries and
complaints data provided to the Inquiry is collated at Appendix 7.
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Enquiries and complaints data is an important indicator relevant to the prevalence of discrimination and
also an indicator of the contexts in which discrimination occurs. However, it is important to note that
while it is a useful indicator it is limited because the data only represents instances where a person has
chosen to enquire about, or pursue a formal complaint with an agency such as the Australian Human
Rights Commission.

Complaints of age discrimination are brought at lower rates than discrimination regarding other
protected attributes.® The Inquiry’s findings on underreporting are discussed in detail in Chapter 7.

In 2014-15 the Australian Human Rights Commission received 1,102 enquiries about age discrimination
with 681 of these enquiries being in the area of employment. In the same period the Commission
received 110 complaints about age discrimination from people aged 45 years and over, with 78
complaints or 70.9% being in the area of employment.

The Commission received significantly more enquiries and complaints related to age discrimination in
employment than any other agency. Among state and territory anti-discrimination and equal opportunity
agencies, in 2014-15 the Australian Capital Territory Human Rights Commission did not receive any
age discrimination complaints in the area of employment from people aged 45 years and over, while the
Victorian Equal Opportunity and Human Rights Commission received the most of any state and territory
anti-discrimination and equal opportunity agencies with 49 complaints.

Collectively the data confirms that when an age discrimination complaint is reported, employment is one
of the most common contexts in which older people will make a complaint. Across most jurisdictions
age discrimination in the area of employment consistently made up a significant proportion of age
discrimination complaints from people over 45 years of age.

According to the Commission’s data, the incidence of age discrimination complaints are spread
relatively evenly across the employment cycle, for example in 2014-15 30.1% of complainants said the
discrimination occurred while looking for employment, 39.8% during employment and 30.1% at the end
of employment/termination. The South Australian and Tasmanian commissions are the only state and
territory anti-discrimination and equal opportunity agencies to collect this data with both also reporting
a spread of complaints across all stages.

The Commission’s data shows the single most common outcome of age discrimination complaints
from people over 45 years of age is conciliation, with 45.1% of complaints being conciliated between
2012 and 2015. There was substantial variability between the state and territory anti-discrimination and
equal opportunity agencies in this proportion. For example over the same period Queensland reported
40.5% of complaints as conciliated, Tasmania reported that 56.5% of their 23 finalised complaints as
conciliated, while the Australian Capital Territory and Western Australia both reported less than 20.0%
of complaints as conciliated.

Data provided indicates that the substantial majority of complaints regarding age discrimination brought
to the Fair Work Ombudsman in the reporting period were not sustained. Between 2012 and 2015 the
proportion of complaints not sustained was 84.0%.

The Commission’s complaints data indicates that for complaints by people aged 45 years and over,
55-64 years old is the most common age group of complainant, with 53.8% of complainants in 2014-15
being in this age group. From the few state and territory anti-discrimination and equal opportunity
agencies that collect this data, the 55-64 age group was also usually the most common age bracket of
complainant.
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2.2 Individual experiences

The following section describes the individual experiences of older Australians relating to employment,
as told to the Inquiry. While this chapter refers to situations of alleged discrimination, the Inquiry did not
investigate or make findings or determinations about any individual allegations of discrimination. It is the
view of the Inquiry that all of these experiences are significant and provide insight into the perspectives
of older Australians and have contributed to our understanding of employment discrimination against
older Australians.

(a) Impact of discrimination

There is a stigma attached to age — age equals lazy, age equals an unwillingness to learn, age
equals a workers compensation risk. There is automatically a bias towards can’t rather than
can, or even, a let’s explore.®

Discrimination can diminish a person’s self-worth and self-esteem, impact a person’s confidence and
their motivation to stay in work:

My discrimination experience was when | was unemployed. The disappointment and frustration
experienced after so many applications drove me to abandon any prospect of gaining useful
employment.”

Sixty-eight per cent of submissions received by the Inquiry reported that discrimination had an impact
on their workforce participation. The Inquiry heard from individuals who left their job or withdrew from
the workforce entirely, experienced financial stress and experienced deterioration in their health as a
result of discrimination.

Similarly the national prevalence survey found that age discrimination in the workplace had a negative
effect on the majority (80%) of those who had experienced discrimination. The most commonly reported
impact of age discrimination was on self-esteem, mental health or stress (60%). A negative impact on
family, career or finances was the second most common effect of discrimination (54%). One-third of
people who had been discriminated against gave up looking for work as a result.

(b) Shut-out of recruitment

I’'ve never felt my age until | had to look for work.®

A recurring theme heard by the Inquiry was that older people feel shut-out of recruitment. Older people
told the Inquiry of having unsuccessfully applied for a number of jobs and that several factors led them
to conclude that their age was a factor in the recruitment decision.

This sense of being shut-out of recruitment, was also reflected in submissions to the Inquiry from
organisations. For example the Victorian Equal Opportunity and Human submitted that being denied a
position is a common experience of age discrimination. Common reasons that employers provide are
that the older applicant is over-qualified, lacks up-to-date skills, will not fit into the team or that they
hold concerns about older candidates’ health and fitness.®

The majority of individuals indicated that this sort of age discrimination is experienced in a subtle and
cumulative way, rather than being clear or overt — although there were some instances of this too.

Age discrimination is strongly felt by older workers but is frequently hidden by euphemism,
unwritten rules and deliberate omissions.™
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In particular individual experiences consistently pointed to the volume of rejections, the generic or
unconvincing feedback provided for their rejection, evidence of their age being requested, and the
general lack of interest from interview panels once the applicant’s age was apparent.

It's as if I've got a use by date on my forehead.

Ageism is rife in recruitment. | am 45 years old and have now been unemployed for 2 years,
7 months...| often get feedback after interviews that | am “too experienced”, which is surely
code for ageism.?

A number of individuals spoke of having applied for many jobs' which included applications for jobs
that individuals felt they were well-qualified for and, in some circumstances, ' internal positions that they
had been fulfilling at the time in a temporary capacity, such as in the case study below. The Inquiry was
consistently told that applicants felt that this sustained lack of success was related to their age.

Case study 2.1

Elizabeth had a very positive, longstanding association with her employer. Elizabeth had been
filling a replacement contract for this employer when the incumbent decided to retire and so the
position was advertised.

Elizabeth presumed she was a strong applicant given her experience and existing relationships
with staff. However, when she asked about the interviews she was told she would not get an
interview as the organisation had a policy that when someone retires they want to replace them
with someone who is younger. Elizabeth was told that they were ‘looking for a new generation’."®

Many people inferred age discrimination from the generic,'® unfounded or unconvincing feedback
provided for their lack of success,'” ' for example:

After being retrenched in my late 50s | have applied for countless jobs for which | am fully
qualified and fully experienced but either get no response or a meaningless rejection.®

The huge number of applications one has to make, and the general response of over qualified/
over experienced (code for old) has a very dispiriting impact.?

Others pointed to having provided evidence of their age such as a date of birth or year of qualification,
in their application and from this presumed that their age had been a barrier. One submission described
an older person successfully progressing to an interview after having been rejected for similar jobs by
the same organisation. The difference was that in the successful application she did not disclose her
age:

| live in a very small inland rural catchment area...and everyone here knows you, how old your
children are and how old you are. After unsuccessfully applying for more than 50 positions in
the last 18 months, | submitted an application for a position | am more than qualified to fill but
under a fake name. When | was contacted to attend an interview | declined citing personal
reasons...Ironically | had recently submitted several applications to this organisation for similar
jobs and not been shortlisted.?
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Some individuals also told the Inquiry that they had been explicitly told by recruitment agents to
remove information, including a full history of their experience which may expose them to age-related
recruitment bias,?? for example:

| went into one of the employment agencies, and | was talking to the gentleman who was
looking after my case, and | said, ‘Look, | can’t believe | can’t even get an interview for any of
these jobs’. And he said, ‘Well, I'll tell you frankly, right now...You need to take your age off
your resume’. He said, in his words: ‘Your application is being binned by HR as soon as they
see your age’.?®

The Inquiry was told that another factor that contributes to this sense of bias is the language and
selection criteria used in job advertisements. Many older people said that language such as ‘energetic’,
‘fresh’ and ‘innovative’ are euphemisms for young,?* while others raised selection criteria, which
reinforced the sense that the employer was not seeking an older person, for example:

One of the criteria for selection in this [state] public service is potential for development. An
older person who may be transitioning to retirement and wants to scale back their working
hours will not be assessed as highly on a merit scale as someone who is saying they want to
develop. So they won’t meet the criterion.?®

The rejection email | got from the HR Manager [said] “I have now decided to make the role full
time and targeting an up and comer for this role.”?®

The Inquiry received a submission from an individual who had previously recruited staff noting that, as
a recruiter, he had been reluctant to employ an older person. Reflecting on this, he assumes that he is
now coming up against this same bias, this time as an older job seeker himself:

My usual instinct was to find reasons to not employ [an older] person; | know that my
colleagues tended to do the same. This reluctance to employ someone older seemed quite
normal...It went without saying that, during recruitment, those who were more senior and
experienced naturally chose applicants who were younger and less experienced. It would have
seemed unusual, if not foolish, to hire someone much older.?”

The Inquiry also heard from people who were repeatedly rejected for roles without any substantial
feedback, along with being met by a lack of interest or disappointment from the interview panel, for
example:

| feel that | am qualified for the jobs | apply for as | meet the selection criteria, but once | have
an interview, | never hear back from the employer again. Given the fact that | have all the skills
and experience required for the role, | am currently studying which demonstrates my ability to
be trained, | have no other choice but to believe that | don’t get the jobs because of my age.®

| have been for numerous interviews specifically for jobs that | know | am qualified for.

| progress to the interview stage and then nothing...I progress well during phone interviews and
employers show excitement to interview me face to face. | go for the interview, do well, but
don’t get [the job].?°

64



There was a consistent feeling of a subtle, yet distinct lack of interest and general disappointment when
the older person appeared for an interview. Some individuals read this from the expressions and body
language of the interview panel® 3! while others identified a lack of relevant questioning:

Employers look at my grey hair and | am told | don’t fit their client or customer base.*

Whilst engaging in a phone conversation prior to employment interview, my experience was
highlighted as a positive by the potential employer(s). However, on face to face interview it
became obvious that my age was a barrier to further consideration for the roles.3?

In its submission Victorian Legal Aid indicated that bias in recruitment can be reflected in the interview
questions, stating:

Our older clients report that employers often express concerns in job interviews about issues
related to their age such as their ability to fit into younger teams, their expected retirement age,
and even express concern about the fact they are entitled to a full adult wage.?*

Some individuals relayed the generic reasons which were provided for their lack of success.® This
contributed to their feeling of having been subject to age discrimination, for example:

In the 10 years after turning 49 | applied for more than 300 positions. Of those | received only
2 interviews. At those interviews | was told each time | was “overqualified” for the position.®

[Alfter receiving the typical bland “you are not what our client is looking for” or “you are too
qualified”, | eventually gave up asking. Most of the time these responses come in the form of
an email usually which do not get monitored and you are told not to reply.®”

There were also instances reported to the Inquiry of individuals being explicitly told, albeit off-the-
record, that their age was a factor contributing to the rejection.

Only once did | strike someone in HR who told me the truth...During my interview, she informed
me frankly that most employers weren’t interested in people my age or older...Thereafter, | no
longer wasted my time seeking feedback about my applications....And | lost hope of ever
finding paid work again.3®

Case study 2.2

At age 59, Sandra had worked as a schoolteacher continuously for 38 years, with the last 20 of
those years as a temporary employee. When a full-time position was advertised Sandra asked
her school principal whether he thought she would have a good chance of securing permanent
full-time employment. He replied that Sandra’s chances would be virtually impossible due to her
age.®®
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Recruitment agents

A recurring theme of the Inquiry was older people experiencing age discrimination by recruitment
agents, for example:

| am currently employed part time, but with my extensive skills and experience, feel that |
should be able to find better employment...| get interviews with agencies who promise they can
find me a better role, but when they see me and feel that | look older than they expected, advise
they don’t have anything.*

A number of submissions reiterated this perception and suggested that some recruitment agencies
do not accept older clients. Many older people are concerned that recruitment agencies overlook their
applications and do not put them forward to employers.*'

| was recently sent for a job interview [related to aged care] — | wondered if that was a subtle
message — it is the only job that an agency has sent me to...Generally | am applying directly to
the companies or government organisations, not through agencies as | know of many people
who are just not being put forward at all.*?

One individual in his submission described having success after bypassing the recruitment agency he
was registered with:

| was registered as seeking work with a search firm, but the firm did not submit my resume
to the department...l applied through the NSW Government jobs website and was judged as
suitable for the position.*

(c) Discrimination in the workplace

Individuals reported to the Inquiry having experienced age discrimination in the workplace through
isolation and bullying, inability to access flexible work arrangements, reduced career progression and a
sense of being targeted for redundancies during organisational restructures.

(i) Isolation and bullying in the workplace

Younger people do not see you as a colleague.*

The Inquiry heard that older people experienced feelings of isolation or that they were being bullied by
colleagues and managers in the workplace because of their age.** Some individuals reported that feeling
segregated from colleagues and managers had a detrimental impact on their ability to complete their
job, for example:

The company | work for had just fired a lot of their older loyal employees and | was kept on to
train new [employees]...After a couple of weeks they gave me the nickname of “old lady” and
when | repeatedly asked them to call me by my name, they thought it was a big joke. At the end
of the training...l was asked to give a written assessment of all the new employees and when |
did this honestly and fairly...the boss said she had to answer to her boss and he only wanted
young employees now so my assessments should be “modified”. | refused to do this and my
boss then said that she’d been told | was going to be “made redundant” in a few weeks so if |
wanted a good redundancy package | should just do as | was asked.*®
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Several older people experienced sustained, systematic bullying and harassment, with the most
common form of bullying involving social exclusion.*” Individuals told the Inquiry of experiences of
constant belittling, excessive criticism and also some instances of derogatory language and name-
calling.4® 4°

Case study 2.3

Mary was 53 years of age and worked for a real estate company as a property manager. Mary felt
that her employer preferred recruiting younger management staff and that her age was the topic of
jokes and innuendo. When she made a complaint about this bullying, her employer argued that the
comments about her age were jocular as opposed to ridicule or insults. Mary followed this matter
through to conciliation where it was resolved via negotiation for $15,000 compensation.®

(ii) Flexible work arrangements

Flexible work arrangements are of great significance to all workers and can increase job satisfaction and
productivity. Such work arrangements can be of particular importance to older workers with chronic
health conditions and/or caring responsibilities.

Despite this, the Inquiry heard from individuals who had experienced difficulties in accessing flexible
working arrangements or as a result of requesting such an arrangement.5" Some people told the Inquiry
that their manager had an attitude of ‘full-time or not at all’, while others had experienced pressure to
retire.®?

One submission noted that older people can be refused flexible work arrangements because of the
presumption that flexibility is available to those with young children, and that it is not so easily given to
those who are caring for older parents, grandchildren or chronically ill partners.5?

Survey results provided to the Inquiry by the New South Wales Public Service Association (NSW PSA)
convey a perception that a denial of flexible work can be a barrier to workforce participation, with a
quarter of respondents reporting that they were aware of an older worker, person with a disability or
carer who was forced out of a job because they could not access flexible working arrangements.5

Further, NSW PSA reported individuals having arrangements approved only for short durations, having
to endure lengthy negotiations and provide copious documentation to support requests, while there was
usually no corresponding requirement for employers to detail the reasons for their decision. In addition
many respondents spoke of arbitrary refusals, of being victimised after requesting flexible working
arrangements, and of the process itself (especially with work from home agreements) being so complex
and detailed that it was not worth the effort.*

(iii) Discrimination or barriers experienced by carers

Carers NSW defines a carer as anyone who provides unpaid care and support to their family member or
friend who has a disability, mental iliness, drug and/or alcohol dependency, chronic condition, terminal
illness or who is frail. Approximately 2.86 million Australians — more than one in every eight people —
is a carer.5® Most carers are of working age, and most are women.%”
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In its submission to the Inquiry Carers NSW wrote that overcoming the barriers to work for older
Australians and Australians with disability requires an understanding of care and must address the
issues that face those who have a care role in their personal lives. Many older Australians, although
‘retired’ have in fact exited the workforce in order to provide care to ageing parents, or to spouses with
illness or disability. Many older Australians who would like to work, have spent years excluded from the
labour market because of their caring role.®®

One in three carers have a reported disability of their own, and around one in five are aged 65 years and
over.% Carers are therefore highly likely to personally experience issues common to older people and
people with disability in relation to work.

This is the first time in history where there are routinely two older generations within one family.
That is, baby boomers caring for their advanced aged parents, sometimes whilst also providing
care to children or grandchildren. Carers NSW believes that employment practices that do not
accommodate these needs are discriminatory in practice against older Australians.5°

The Inquiry heard of many experiences where people felt they had been discriminated against or had
received unfair treatment from an employer due to their responsibility as a carer. A common theme was
the denial of flexible working arrangements to accommodate caring responsibilities.

In their submission to the Inquiry, the NSW Public Service Association reported:

+ Around 11% of respondents had experienced discrimination in employment because they were
a carer (for an older person or a person with a disability).

« Over 88% of respondents stated that they believed older Australians, Australians with disability
and those who care for an older person or a person with disability experience barriers when
they look for work, or in employment.

+ Many respondents lamented the lack of ability to work from home, despite advances in
technology that enable remote working. Many indicated this would make juggling work
and carer commitments easier.

+ Some respondents also pointed out that the timing of ‘career breaks’ from the paid labour force
to meet carer commitments may occur at critical points which would normally be the ‘prime’ of
a person’s career.

« A number of respondents use their leave, including sick leave and long service leave, to cope
with their disability or meet carer obligations and remain in the workforce because they had
been led to believe that workplace adjustment (including flexible working agreements) was not
available. Alternatively, they believed their application for workplace adjustment would not be
approved, or they feared even making such a request.®'

Some respondents indicated that accessing Family and Community Service Leave to care for family
members was also often difficult. Individuals reported being ‘cross-examined’ by their managers about
why they needed the leave. Some respondents expressed concerns over requests by managers and
employers, with some people considering this to be a breach of privacy.®

There are strong cultural expectations for some people from CALD backgrounds — particularly women
— to care for family members, as ‘in many communities, formal aged care services, particularly nursing
homes, are considered taboo and a strong source of community shame.’®® This can create particular
barriers to employment and retention for older people of CALD backgrounds.
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Nearly half of all carers are not in the labour force. Carers are most likely to be aged 55 to 64 years
(21% of carers).%* Carers who do work are more likely to work part-time than non-carers. In many cases
this is a choice. However, carers’ reduced participation in the workforce also suggests a system that
does not always accommodate their needs.

Research indicates that many carers cease employment or reduce their hours to care, and that caring
has adverse impacts on career progression. Carers often choose a role below their skill level or refuse

a job offer or promotion to accommodate their caring responsibilities.®® Caring can therefore also reduce
carers’ income-earning potential and their capacity to accumulate superannuation and other assets.

Income and assets, however, are not the only outcome of paid employment. Work also provides a sense
of purpose and social engagement and can improve personal wellbeing. For example, the Carers NSW
Survey 2014 found that:

+ Carers who stopped working because of their caring responsibilities had reduced wellbeing
in comparison to those who were still working.

+ When returning to the workforce full time, after time away for carer commitments, older female
respondents indicated it was difficult to compete due to their ‘thinner resumes’ or qualifications
that are seen as outdated.

+ The issue of sick leave and carers leave disproportionately impacts women. Many respondents
indicated concerns that sick leave, carers leave, ‘unscheduled absences’ and overall
attendance records were factored into promotional decisions.%®

Case study 2.4

Assaf was an older man from a CALD background who requested a flexible work arrangement to
care for his adult son who has a mental illness. His manager refused a transfer to an office based
in a location close to his home, which would have enabled him to continue working while caring
for his son. The refusal occured despite there being suitable vacancies in that office and came
after a period of him being treated rudely and unfairly and being pressured into leaving his job
by his manager. He felt his manager’s behaviour was related to both his age and because of his
cultural background.®”

(iv) Career progression and being pigeon-holed

You’re old, why don’t you take long service leave and retire?%

Older people experience age discrimination in the form of their careers stalling and becoming stuck or
pigeon-holed in their job. Some individuals relayed to the Inquiry a feeling that management no longer
encouraged them to further their careers, and of being overlooked for professional development and
promotional opportunities, for example:

| think as you get older they stop asking you to do things, they stop asking you to learn anything
new. It’s all of that...in some cases | believe there’s an assumption that you're just waiting for
your retirement.5®
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The Inquiry heard from people who described a feeling of becoming invisible as they aged and that
colleagues seemed uninterested in their opinions or advice and did not value their experience.”® Some
contributors to the Inquiry felt their age was a consideration when employers or managers were making
decisions about training or career progression.”

Some of my colleagues used to call me the invisible woman...| was overlooked when they were
looking for someone to go on a committee. Often | would be the obvious choice, but | was
overlooked.”

Experiences relayed to the Inquiry suggest that some managers are reluctant to provide training or
assume that older people may leave or retire soon, or are “too old to learn new things”.”® A submission
added that many older people felt they were being overlooked for training opportunities on the
assumption that, due to their age, they would not be in the workplace long enough for the employer to
recoup the benefits of any training.™

The qualitative study of age discrimination in the workplace (see 2.1 (b)) also indicated that this sense
of being pigeon-holed was related to managers and colleagues holding age-related stereotypes.”

(v) Being targeted during organisational restructure

The Inquiry was told many times that older people were more likely to be made redundant during
organisational restructures.” Many individuals told the Inquiry that they believed their age was a
contributing factor to being made redundant, for example:

The newly appointed boss told us they were going to restructure and my job and that of others
my age would no longer exist. | asked if we could retrain, to get skills needed for the new roles
and he said it was not possible because...‘we know that old people can’t learn anything new’.”

The department is being restructured and | anticipate that | will be offered first a voluntary and
then involuntary redundancy package...l sense that regardless of my personal situation, my
position will be made redundant in order to dispose of an older worker on a higher than average
salary.”™

Some submissions from organisations also reiterated this sense of older people being targeted for
redundancy during organisaitonal restructures,’ for example:

There is a wealth of anecdotal evidence to support the contention that involuntary redundancy
is an effective tool for exercising age discrimination in the workplace...We believe [during
organisational restructure] that older employees are selected [for redundancy] according to the
various prevailing stereotypes (e.g. that they are less productive, forgetful, cranky, more likely to
take leave).®

Many respondents noted that, in their observation, a disproportionate number of people let go
in recent restructures...were employees who were older, or who had carer commitments.®8

Many have reached a level of seniority and salary after years in the workforce that make them
a first line target for cost saving and redundancy. Others have reported an assumption made
by employers that they will want to retire if they are in their 50s and a further assumption that
superannuation and pensions will provide an adequate safety net.®
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(d) Experiences of intersectional discrimination

[There is a] lack of sensitive and responsive services that recognise a person may have multiple
barriers that each need to be addressed effectively.8®

Discrimination is not always experienced on the basis of one attribute such as age, disability, gender or
race. Sometimes it is the intersection of attributes that can lead to the experience of discrimination.

The Inquiry heard from a number of older Australians who had experienced discrimination on the basis
of a combination of attributes, including age and race, age and gender or age and sexuality.

Intersectional discrimination can be hard to identify. For this reason, we have chosen to highlight these
experiences and case studies separately in this section of the report.

(i) Women

The Australian Human Rights Commission’s 2015 National prevalence survey of age discrimination in the
workplace found that women and men had different experiences of age discrimination in the workforce.

+ Women were more likely than men to be perceived as having outdated skills, being slow
to learn new things, or as someone who would deliver an unsatisfactory job (51% vs 38%
respectively).’

+ Women were more likely than men to report that the most recent episode of discrimination they
had experienced affected their self-esteem or mental health or caused them stress (68% vs
52% respectively).8

A submission to the Inquiry from the National Foundation for Australian Women notes that across all age
groups:®

« women have lower labour force participation rates than men®”
« women are less likely to be in paid employment than men?®
+ women have lower average weekly earnings than Australian men.%

There is also a significant gender gap in terms of retirement incomes. A 2015 report of the Association
of Superannuation Funds of Australia (ASFA) states that 2011/12 data showed average superannuation
balances at the time of retirement to be approximately $197,000 for men and $105,000 for women.*°
This is a gap of around 53.2%. The report notes that while balances would have increased since then,
they would only be around $260,000 for males and $160,000 for females.®' This is a gap of around
61.5%.

The Inquiry also heard from individuals and organisations about the specific experiences of older
women in employment.

Emma is a mature-aged worker who was sexually harassed by a colleague. The sexual
harassment included questions about her sex life as an older woman and during menopause
versus her sex life prior to menopause.®

Older women...seem to become invisible.®

| can only speak as an older woman but | am often aware that | don’t “look” the senior
executive type but rather people see me as an “old lady” or a grandmother type.**
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A number of submissions noted that for older women, their appearance as they age can be a particular
source of discrimination.®® One submission notes that ‘whereas early signs of ageing such as grey hair
and wrinkles can be read as marks of maturity and authority on men’ this is not the case for women.®

This is known as gendered ageism, a phenomenon that some have attributed to the heightened
value that bodily appearance carries as a form of capital for women in the labour market.®”

Over two thirds (70%) of carers are women. This has an impact on their workforce participation.®®

(i) Aboriginal and Torres Strait Islander people

The labour force participation rates of older Aboriginal and Torres Strait Islander people are lower than
for older non-Indigenous Australians. In 2012, the labour force participation rate for persons aged 45-54
was 62% for Aboriginal and Torres Strait Islander peoples compared with 86% for non-Indigenous
Australians; and 43% for Aboriginal and Torres Strait Islander people compared with 67% of non-
Indigenous Australians in the 55-65 age bracket.*®

The Inquiry heard from older Aboriginal and Torres Strait Islander people about their experiences of
employment discrimination on the grounds of both age and race.

If you're a 40 year old Aboriginal man or woman, if you still are not employed then the chances
of getting future employment is very slim.®

The main problem is racial prejudice. If it’s affecting young, vibrant Aboriginal people, then
imagine the impact on older people or people with disability...you can’t separate the racism.'’

For employers it’s all about the bottom line, efficiency and productivity — older Aboriginal
people are capable of doing the work but there is a lack of flexibility from employers...
Aboriginal people are culturally bound to attend family funerals and fulfill their family
responsibilities but employers don’t accommodate these responsibilities.®?

The Inquiry heard that older Aboriginal and Torres Strait Islander people may not have their experience
and skills recognised or recompensed. Some Aboriginal and Torres Strait Islander people told the
Inquiry that their particular skills can be undervalued and that they are expected to offer those skills and
services for free.'®® For example, Aboriginal and Torres Strait Islander elders may be expected to share
their knowledge of culture and country and perform welcomes to country on an unpaid basis.'**

People told the Inquiry that connection to community and cultural competence are highly valued skills
which greatly enhance service delivery for Aboriginal and Torres Strait Islander people. This has been
demonstrated in relation to employment services delivery:

Service providers who create strong links with local Indigenous organisations, communities and
employers find it easier to engage and assist Indigenous job seekers. In a 2011 survey of 149
Job Services Australia [employment service providers], over four in five of the 92 respondents
were of the view that employing Indigenous staff in service delivery roles improved their
linkages with the local Indigenous community (80.5%) and improved Indigenous job seekers’
view of their organisation (84.8%).%
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The Inquiry also heard that literacy can be a problem for some Aboriginal and Torres Strait Islander
people in getting work.'% Another concern was the lack of information available in Aboriginal languages
about government services available to assist older people to find employment, such as employment
services. %’

(iii) People from CALD backgrounds

Almost 20%, or 1.34 million, of all Australians aged 50 years and over were born in non-English
speaking countries.'%

As of 30 September 2015, there were 142,989 job seekers from culturally and linguistically diverse
(CALD) backgrounds registered with jobactive (the Australian Government employment service). Of
these, 47,765 were aged over 50 years, which is approximately 33% of the CALD job seeker cohort.'®

The Inquiry heard examples of older people whose CALD background as well as their age were relevant
to the negative treatment they received, for example:

The combination of a ‘strange’ surname, heavy accent, qualifications that are not recognised in
Australia and the fact that they are nearing conventional retirement age effectively place many
older CALD people at the back of the queue in trying to access the job market in their chosen
field.™°

One woman told the Inquiry she was made fun of for her accent, the way she dressed and that
assumptions were made about her capabilities.™"

According to a report prepared by the Australian Centre for Financial Studies for the Australian Institute
of Superannuation Trustees, Involuntary Retirement: Characteristics and Implications, English language
proficiency is a telling determinant of early retirement in Australia:

50% of Australian males with a strong command of English will be working until at least 60,
compared with just over a quarter of Australian males with poor English.'?

Less than 10% of women with poor English work beyond the age of 60."

Case study 2.5""*

An older woman in Perth from a CALD background was told she had ‘communication issues’
which was why she was not successful in getting a job in her field, despite her qualifications,
experience and excellent recommendations. She had an accent and had no difficulties with
English. The same woman could not access any government support to assist her with gaining
employment because she was on a permanent visa and had worked in Australia for less than
10 years.
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Older people from CALD backgrounds can be more vulnerable to workplace discrimination because
they may not be aware of their rights under Australian laws:

Many older CALD workers have been shaped by workplace cultures where complaining about
discrimination or bullying, or seeking compensation for an injury is not a cultural norm or would
put them at risk of losing their jobs... For this reason, even when they are aware of Australian
workplace laws many older CALD workers are reluctant to assert their right to such services
for fear that they will lose their job or face further discrimination. Many people prefer not to
complain about poor treatment at work for fear of losing a job that was difficult to come by in
the first place and because they are not fully informed about the complaints procedures and
remedies, and support mechanisms available to them.®

The need for information about government services to be provided in community languages was also
raised with the Inquiry.''®

(iv) Lesbian, gay, bisexual, transgender and intersex people

The Inquiry heard that older lesbian, gay, bisexual, transgender and intersex (LGBTI) people may face
employment discrimination. In particular, older gay men may face discrimination on the basis of criminal
records for consensual homosexual activity between adult males."”

Homosexual acts were decriminalised in all Australian jurisdictions between 1975 (in South Australia)
and 1997 (in Tasmania). It appears that the laws against homosexual activity were still being enforced in
most Australian jurisdictions until the mid-1970s and, in Queensland, the late 1980s.'"®

In addition to the requirement to disclose criminal records on many job application forms, in some
circumstances, these convictions have resulted in registration on a sex offenders register and
consequent inability to work in professions, such as teaching, which require a criminal record check or
working with children check. The Inquiry heard that this can have significant impacts on the ability of
older Australians with this conviction to obtain employment.'"®

The Inquiry is aware that in 2012, the Australian Senate passed a resolution that called ‘on all Australian
states and territories to enact legislation that expressly purges convictions imposed on people prior to
the decriminalisation of homosexual conduct’'?® however, this is not yet the case in all jurisdictions.! 122

(v) People in regional and remote areas

The Inquiry heard from older people in regional and remote areas about some of the barriers they face in
gaining employment. One concern raised was that workers in regional and remote locations have fewer
options in terms of employment:

Everyone is scared to go against the mining company because they are the heart of this town.
| was very loyal to the company and stayed in [here]. [The way they treated me] was an insult.?®

The Inquiry also heard that employers in some regional locations do not need to provide flexibility as
they have a ‘large pool of potential workers so when they face issues with older people or people with
disability they just let people go’."?* A related issue raised with the Inquiry was the oversupply of workers
in some areas.'?®
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2.3 Employers and business

This section outlines the key issues raised by employers regarding older workers including attitudinal,
structural, legal and policy barriers.

(a) Knowledge and skills

The Inquiry heard that lack of understanding of the value of older employees and of experience
working with older people can act as a barrier to recruitment and retention. The benefits of having older
experienced people as part of the workforce are not always widely understood. This barrier is further
compounded when human resource (HR) professionals and line managers lack knowledge of supports
that are available and where to go for assistance in order to educate their workforce and increase
awareness.

The biggest gap for us [a large employer in retail industry] is the education component...of the
benefits of older workers and what they can bring.'2®

Taking on an older worker is seen as a social service rather than acknowledgement of the value
of an older worker.'?”

On several occasions, employers told the Inquiry they believed that some of their older and long-serving
employees were ‘sticking around’ for a redundancy rather than transitioning to retirement. Although
employers were attuned to this, managers and employees lacked the confidence and skills to have
conversations about transition to retirement options and succession planning.

[We] have one fellow who is 73...and is transitioning. This relies on a very open culture of
people being able to talk to you that far out of their retirement. | think for some people there

is a psychological barrier to having that conversation. In a job market which isn’t going well...
people may be more reticent to be open about that type of discussions because they might be
made redundant.’®

Managers and decision-makers require skills and training to work with a diverse workforce, including
older people.' Without these skills employers told the Inquiry that they may avoid having conversations
about flexible work, performance issues, and retirement. The Inquiry heard that employers were keen to
get more assistance and training to address this barrier.

There should be help for employers to help discuss this [performance issues], transition to part
time or to retirement. The easiest thing is to terminate, pay an unfair dismissal because they
don’t have [the] training [and are] not confident to have those discussions.'®

When you have someone who might be 70 or in that age bracket...not performing its actually
really difficult for management to manage that. In just about every experience | have had the
managers are very reluctant to performance manage an older person in that situation because
of the dignity issues. They don’t want to end up terminating someone at the end of their career
and have them end their working life on that note.'®!
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(b) Workplace culture

Workplace culture can contribute to employment discrimination against older people. The Inquiry heard
that some employers were aware that managers, HR professionals, and other employees held negative
assumptions and attitudes towards older workers.

Research indicates that stereotypes of older people in the workplace includes assumptions that older
employees:

+ have more difficulty adapting to change

+ will not be in a role as long as younger employees

+ have difficulty learning new knowledge and skills

+ do not have the same technical skills as younger employees.'®?

The Inquiry heard that these stereotypes and negative assumptions persist in the workplace and can be
a significant barrier to recruitment and retention.

Older workers are seen as unionised, inflexible, and there are biases around that. They think
that they won’t adapt to changes.'

There is still a mentality [among] some employers that the retirement age is still 60 or 65.1%*

[Industry] is focused on innovation in order to stay relevant to clients. [This is not] an attribute
that is typically associated with older/disabled candidates.'3®

Such stereotypes are also evident with regards to career progression. The Commission’s recent
qualitative research on age discrimination found that:

Across workers and managers it was clear an overriding assumption is that one’s career occurs
in a linear and predictable fashion. Moreover, there is a perception that as a worker journeys
through the course of their working life there is an expectation and desire for continual progress
and promotion. This post-industrial notion of the workplace engagement follows a standard
pathway that starts with accumulation of experience, followed by a period of consolidation and
by the time the individual reaches 50 years old he or she begins to transition out of work. This
is partially driven by the assumption that by this age, most workers will have reduced financial
needs. However, in today’s community these assumptions are not necessarily valid for many
workers. %

The Inquiry was told that older employees showing interest in a lateral transfer or roles with less
responsibilities can be viewed negatively. Older people can be overlooked for roles in which they appear
to be over qualified, or if there is an assumption that an older person will be retiring soon and may not
be ‘worth’ the investment.

A barrier in recruitment is the perception of a linear career.'”

Recruitment process [and] training is expensive. If the perception is that you will only have that
person for three or four years, a 62 year old person might be leaving you at 65 or 66 — then the
value of the investment you have made on that person is much less likely to come back, that
might be a deciding factor.’®
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Another prevailing stereotype that can negatively affect workplace cultures and act as a barrier to
diverse and inclusive workplaces and employment of older people is the ‘ideal worker model’. This
has been described as employees who are available at any time and have unbroken career records,
typically, a male aged 18-50 years old'® with no caring responsibilities. Employers told the Inquiry that
such perceptions can be held by hiring teams and managers, as well as amongst workers.

We have a 24 hour, 7 days a week service. This is the mentality. If you can’t work these hours,
if you are not available or need flexibility for any reason, it is a problem. There is a perception
that a white Anglo male is the best employee. We need to start thinking outside of this but it is
hard to start and culture is slow to change.*°

In my experience, staff are very worried about being present and seen in the office. People still
often work towards time patterns not jobs.*

(c) Recruitment

The Inquiry found that very few organisations have recruitment and retention strategies specific to older
workers. Given Australia’s ageing population and the trend towards longer working lives, this lack of
focus must be addressed to ensure that employers benefit from the skills and experience that older
people bring to the workplace.

The Recruitment & Consulting Services Association (RCSA) told the Inquiry that it can sometimes be
challenging for recruiters to identify and source older candidates. It was reported that this could partly
be due to changes in recruitment methods, such as e-recruitment through particular social media sites,
and older people lacking awareness and skills that may give them greater visibility within this new
‘hidden’ job market.#

The recruitment industry is no longer just business development and writing job advertisements,
but also involves a heavy use of social media and other software technologies.'

Often, older job seekers haven’t applied for a job in the last five or so years. As a result
mature-age workers are unaware of new recruitment strategies, such as e-recruitment and this
excludes them from the job search process even before the recruitment phase.

Older workers should be assisted in the development of basic IT skills to make themselves
visible in the employment market.'#

They [older people] don’t know how to get the job with these technologies.#

Some recruiters also said that while there are employers who are receptive to hiring older workers, there
were certain industries, sectors and clients who were drawn to younger workers and noted it could be
difficult to convince an employer to consider older workers if the employer already had a pre-existing
idea of the ideal employee.™"

Ageism is pretty strong, particularly in professional services.%

Industries in creative and technology sectors tend to give preference to younger workers
in order to align their workforce with their target market and audience.®

Aged care work is very physically demanding. It is very difficult to employ people over the
age of 55 in these roles.°

If we [recruitment company] send them [employers] older workers, we stop doing business
with them. s
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[Recruitment] agents get employers to describe the perfect candidate for the available role

and often times words like vibrant, dynamic, innovative, energetic are used and can send a
subliminal message that the right candidate for the role, the one that is going to get them their
commission, is youthful and often times it is those candidates who are pushed to employers.'?

I’m in recruitment — [employers] say the person has to fit in with our culture and that can mean
anything. You can put [an older candidate] forward but an employer will find every reason not
to employ them. People like to work with people who they are comfortable with. Especially in
small businesses, the person has to fit in."s3

Some employers were conscious that the lack of diversity within recruitment teams could be a factor
to people ‘hiring in their own image’.
There is little diversity in HR teams — they [consist] generally of [people in the] same age
bracket [and] little cultural diversity.'%*

HR training is a key issue. Need to see more diversity and education in the HR curriculum.s®

(d) Flexible work arrangements

The Inquiry consulted with many employers who understand the benefits of working flexibly to the
business and their older workforce. Numerous examples were identified by the Inquiry of leading flexible
work policies and practices that assist with attracting and retaining older people.

The Inquiry also heard that not all roles are easily made flexible. For example, flexible work
arrangements may be available to people in office-based roles, but may be more limited for employees
working in reception roles, in management, or on rostered hours.

Flexibility has been a key challenge for many sectors and industries in employing older people.
For example, if a person is at the point of delivery for a service, or working on a factory floor,
their tasks cannot be completed from home or outside of core working hours.'%®

Some employees see flexible work as only available to parents and people with caring responsibilities.

Basically we have old fashioned thinking when it comes to flexibility...[Flexible work] is seen as
something for mothers and parenting.'s’

Peopile still tend to use flexible working arrangements to care for children rather than as they
age.'s

Some employers also told the Inquiry it can be difficult to talk about flexible work options and solutions
without cooperation from employees. Challenges can also arise when there is resentment from other
employees that an older person is able to access flexibility.

Employees also need to be flexible, not just employers.'s°

One of the problems we get is the resentment of other workers. When they think people are
getting special treatment ... the workers who don’t have [caring responsibilities] or disability
work the bad shifts and it builds resentment. They carry the burden of the obligation of
employers to make those adjustments. '

If only the manager is aware, other staff see flexibility for carers as special treatment. ¢!
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Access to flexible work arrangements can be seen as a barrier to employment, but it can also be part
of the solution. This will be explored in the following chapter.

(e) Retention

The Inquiry heard that in order to maintain a sustainable workforce some employers must balance the
need to retain the knowledge, skills and experience of their older workers while trying to attract other
groups of people. Some employers told the Inquiry that they are facing the exit of a sizeable part of
their workforce in the coming years. Rather than losing these skills and knowledge all at once, there is
a growing recognition of the need for workforce and succession planning.

Businesses are understanding they can’t just lose [older workers]. They have valuable skills and
experience — [they need to] work out how to retain them or how to attract them.6?

Our burning platform is anyone over 55. If we don’t do something to keep these people we are
going to be in trouble in the next ten years.'®

Our industry...is experiencing skills shortages and is facing an ageing workforce, factors which
could severely inhibit the industry’s ability to meet...demand and the needs of a growing
population.®*

Some employers said training and skills development are important in changing work environments.
This can present challenges if older people are not interested in retraining or updating their skills.
Industries that are ‘just trying to survive’ also told the Inquiry that they have limited ability to invest in
retraining and upskilling.

Another barrier is the perception that older people cost more. This can also make them a focus during
restructures and downsizing.

Older age professionals tend to claim a larger salary than younger staff — understandably
based on knowledge and expertise — so they can be targeted in redundancy situations.®

Redundancies mainly target the most expensive to retain.'®

Older employees are often at the forefront during voluntary redundancy decisions.'”

(f) Legal and regulatory barriers

A recurring theme in discussions with employers and industry groups is that regulation can be
burdensome and may discourage organisations from employing older people. In particular, some
employers told the Inquiry industrial awards provide limited ability to take into account the individual
needs of an older employee.'®

The awards are set with a generic workforce in mind...The award doesn’t allow for putting
different things in place.'®®

The current industrial relations environment is not supportive of such flexibility as the current
modern awards system and national employment standards do not allow employers and
employees to agree upon reduced income as a basis for individual flexibility arrangements.'”°
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In the case of [industry] the employment of older people provides greater productivity
opportunities for employers, due to their reliability, many of whom come from senior
management or professional backgrounds and are choosing a second career at the back end
of their working life. The ability of industry to encourage employment of older people will have
significant economic costs to the economy which is currently being deprived by the lack of
flexibility within the industrial relations environment.'"

Further, employers commented that restrictions in industrial awards can work against the interests of
older people, such as people who may require access to flexible work arrangements or want to access
transition to retirement options.

Flexibility is a crucial factor. For an older person on a pension, they might just want to do a few
hours a week driving a bus to supplement their income.?

Contracting is quite a good way for people to get some economic independence. Can pick and
choose who you work for, expand your network. Some people have provided feedback that it is
quite empowering to work this way.®

Award restrictions like these operate to exclude the employment of older workers who often
wish to work reduced hours or slowly transition into retirement as opposed to immediately
exiting the workforce.

Unions recommend full-time, long-term appointment and rosters — this doesn’t allow for
offering part-time [work] in mining. People retire as they don’t want to work long shifts as they
get older.’™®

Employers commented on challenges arising from frequent changes to relevant laws and policies and
difficulties keeping up to date and informed on their obligations to older employees.

Changes to legislation [including the] Fair Work Act make employers wary of employing
someone and of the recruitment process. They are very careful.’”®

[Industrial relations] laws have changed so much over the last five years, we would like some
stability. In our opinion, the story hasn’t been told well enough about the role of older people
and people with disability in the workplace to argue for change to IR."”

Another issue raised by the Australian Industry Group (Ai Group) relates to transfer of business
regulations.'”® These legal obligations can act as a deterrent for the new employer to transfer employees
when their workplace instruments are incompatible with the terms and conditions offered by the new
employer.'™ Ai Group argues that ‘there is a great deal of restructuring going on in industries with a high
proportion of mature-aged workers (i.e. automotive industry)’, therefore the transfer of business laws
can negatively impact many older workers.'®

Employers told the Inquiry that complex and overlapping regulatory frameworks around anti-
discrimination, employment, superannuation, and insurance and workers compensation, can make it
difficult for employers to understand and comply with their legal obligations. According to the Housing
Industry Association:

One particular area of difficulty is the operation of the exemption from age discrimination
under the Age Discrimination Act 2004 (Cth) if a person is unable to carry out the inherent
requirements of the job. Whilst guidance material is available, this is an invariably difficult
area for business, particularly small business, to manage which is exacerbated by (potentially
irreconcilable) obligations under work, health and safety laws.
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HIA submits that more work needs to be done in assessing and evaluating how those other
laws [superannuation, retirement ages, licensing or re-qualification requirements, workers
compensation schemes, and work health and safety laws] interact with anti-discrimination
laws and how the current uncertainties can be resolved in order to facilitate the continued
participation of older Australians in the workforce.®!

Finally, employers told the Inquiry that introducing more regulations and increasing obligations on
employers would not effectively address the barriers they face in employment of older people and may
provide a disincentive instead.'8? 183

(9) Wage subsidies

There is a lack of knowledge amongst employers, particularly small businesses, about government
programs and initiatives that might assist them to employ older workers.

The Inquiry notes the low uptake of the Restart wage subsidy program, an Australian Government
wage subsidy that encourages businesses to employ mature-age workers, and was told that many
individuals and even some jobactive and Disability Employment Service providers were unaware of the
existence of the program. A further concern relates to the eligibility requirement:

One concern related to the requirement to have been on benefits for six months in order to
be eligible.8®

The Inquiry heard that people who have been unemployed for a significant length of time can face
greater difficulty finding subsequent work due to perceptions about skill depreciation,'® and the
‘scarring’ effect,'® where employer perceptions are negatively influenced by the job seeker’s time out
of the labour force.'™® This can work against the objectives of the Restart wage subsidy.

Restart was considered by some employers as a good incentive particularly for small business.
However, the amount — up to $10,000 over 12 months — is less significant as an incentive for large
businesses. Many employers agreed that subsidies need to be better explained and targeted to the
appropriate audiences if they are to make a difference.

Subsidies are not marketed in a good way. If employers had an understanding of what a
subsidy was for it would make a difference.'®®

In terms of what is wrong with existing incentives such as Restart, there is lack of awareness
and wage subsidies are not necessarily going to persuade every employer.'®

Another concern raised by employers is the limited support provided by the subsidy. Subsidies are
designed to provide assistance for a period of time and subsequently ‘sells the candidate’ for only that
period of time. It was also suggested that subsidies may have the negative effect of reinforcing negative
assumptions about older people.

Restart has been rejigged, but funding has not been taken up. This may be because subsidies
can send the wrong messages i.e. reinforce negative assumption. Quite often having a subsidy
creates a stigma of what is wrong with them [older job seeker].™"
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(h) Small business and self-employment

The Inquiry heard that small businesses face particular challenges in employment of older people.
Barriers identified include lack of knowledge and experience in working with older people. Unlike large
organisations, small business owners do not have human resource (HR) departments to provide them
with guidance and advice on diversity and inclusion and their obligations associated with employment of
older people. Therefore, the onus is on the employers to educate themselves and this can take time and
attention away from running their business.

The issue for small businesses is that it's too hard so they don’t bother.'®2

Smaller organisations may lack knowledge and experience in employing and retaining older
people, and may lack awareness of the support and financial resources available in doing so.
Small organisations generally do not have a HR department to assist in the development or
implementation of recruitment and employment policies and are often dependent on the skills
and experience of one person.'®

SMEs don’t have flexibility to give flexible work arrangements, transition to retirement. There’s
a point where the business says — all these requirements to be flexible are preventing me from
just doing my business. They find it is too hard.®

Challenges can also arise when small business owners lack confidence and capacity to have
conversations with potential and existing older employees. There is a fear of doing or saying the wrong
thing which can sometimes lead to inaction or avoidance.

SMEs just don’t have the capacity to have those appropriate conversations and they are afraid
of doing it because they think they will be liable so they go down a path which goes very badly
and the employment relationship falls apart.'®

In regards to self-employment and entrepreneurship, according to National Seniors Australia:

The proportion of people over 55 who are self-employed has risen dramatically over the past
25 years. The number of people aged over 55 who are self-employed is now on par with the
number aged from 35 to 44 and 45 to 54 when it was roughly one-third less some 25 years ago.
Self-employment may be a response to difficulty finding employment.'%

However, older people can be deterred from reaping the social and economic benefits of
creating and maintaining their own business because of the complex administrative procedures
required to start a business, and lack of financial capacity to support themselves during the
initial stages of starting a business.™”

(i) Public services

The Inquiry took particular interest in the public service because it employs a substantial proportion
of the workforce and because governments have direct and legitimate influence over policies and
employment practices of their public services.

Collectively, Australian governments are major employers, employing 12.5% of the entire Australian
workforce in 2015.% Some state public services represent even larger proportions of their state labour
forces, peaking at over 15% in the Northern Territory.'®® With over 328,000 employees,?® the New South
Wales public sector is one of the largest single employers in the country.
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Public service can directly influence workforce participation by providing employment opportunities,
utilising non-discriminatory recruitment and retention practices, and also by modelling leading practices.

A number of contributors to the Inquiry argued that government should take the lead in the employment
and retention of older workers:

The Australian Public Service Commission needs to show leadership by deliberately mandating
recruitment policies that do not discriminate against older applicants, and, instead, provide
practical incentives for hiring them. At present the Commission has many policies to discourage
discrimination against indigenous and disabled Australians, but does not seem to have any
policies to stop discrimination against older Australians.2%!

Data regarding the age profile of state and Commonwealth public service workforces indicates that the
public service workforce is generally older than the broader workforce (see Appendix 8).

However, the age profile of newly recruited staff is skewed heavily towards younger people (see
Appendix 8). This data shows that people aged under 45 years are being recruited at almost five

times the rate of those over the age of 45 years. When this is considered in light of data that indicates
that slightly less than 50% of the public service workforce and slightly less than 40% of the broader
Australian workforce is over 45, it becomes clear that either very few older people are choosing to apply
for public service jobs or very few of them are successful when they do apply.

This data suggests that the relatively older profile of the public service compared to the broader
workforce is the result of retention rather than recruitment. There are many possible explanations for
this data, but the Inquiry has heard much evidence that suggests it is likely that this retention is a result
of staff simply ‘growing older’ in their jobs rather than deliberate strategies to attract and retain older
workers.

Age discrimination in the public service has been a common theme throughout the Inquiry’s
consultations and submissions. The Inquiry heard repeatedly that in the public services:

+ there is an aversion to employing and retaining older staff2°?

+ older staff are targeted for redundancies during contractionary periods?®

« older staff are pressured to retire®*

+ older staff are overlooked for development opportunities, training and promotion2®®

« older staff do not feel valued,?*® experience discrimination,?” and may find themselves in an
environment which inhibits them from contributing to their workplaces as fully as they could.

Some submissions to the Inquiry stated that:

Recruitment agencies are quite honest about the veiled attitudes in the Commonwealth Public
Service towards interviewing/employing candidates over the age of 45. | was told that these
attitudes exist in most departments.?%®

| applied for a graduate position with the public service only to be told that they wanted
graduates with less than five years experience only.2*®

| believe that | have been unsuccessful in obtaining interviews for...public service positions due
to my age (born 1952). | have applied for numerous positions in fields relevant to my extensive
experience in the past five years but have obtained only one interview. All of these applications
were for positions at levels lower than my last position as senior manager.?'°

In the public service there is pressure to retire on older people.?!
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Given the larger proportions of older workers in the public service, many public service managers,
perhaps understandably, do not perceive that there is a problem. This might help to contextualise the
lack of strategies or initiatives found by the Inquiry to ensure that public service recruitment processes
and employment practices are inclusive and non-discriminatory towards older workers. There are also
few measures in place to maximise the retention of older workers. Those that were identified to the
Inquiry were limited to the availability of flexible or transition to retirement arrangements.

+ APSC noted that flexibility provisions exist in very large proportion of public service EAs but
[are] far less commonly used.?'?

+ There are issues getting older people into entry level roles. Because they are seen as a role
for a young person, who will move on to a career and move up in public service.?®

The Inquiry argues that it is important for the public service to recognise that the presence of older
workers per se does not necessarily mean that employment and retention practices and workplace
cultures are inclusive and non-discriminatory.

2.4 Law and government policy

This section outlines the key issues raised with the Inquiry in relation to government programs, policies
and federal laws which have an impact on the workforce participation of older Australians.

(a) Superannuation and retirement intentions

The Inquiry heard that superannuation and savings can have a significant impact on older Australians’
decisions about retirement. Adequacy of superannuation funds and retirement incomes was a significant
concern for many individuals who made submissions to the Inquiry.

Many older Australians have not had the benefit of compulsory superannuation for the full duration of
their careers, as it was not introduced until 1992.2'* Women also typically have lower superannuation
balances than men.2'®

AustralianSuper told the Inquiry that:

The accumulation of wealth is an important mechanism triggering exit from the labour force.
It is no surprise that those holding generous superannuation coverage have been found to
retire earlier.2'®

This is supported by research from 2014-15 which shows that for Australians over 45 who intend to
retire at some point; 40% of men and 35% of women identified financial security as the main factor
influencing their decision about when to retire.?'”

Age discrimination in employment can also result in older Australians considering retirement or
accessing superannuation. Australian Human Rights Commission research also shows that of the
27% of Australians over the age of 50 who have experienced age discrimination in employment, 46%
reported that it made them think about retirement or accessing their superannuation fund.2®
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(i) Age limits on voluntary superannuation contributions

Individuals and organisations raised concerns with the Inquiry about age limits on superannuation
contributions.2'

Because | am over 75 years old, | and other employees that are over 75 and still working
fulltime are deprived of the benefit of making a 3% salary sacrifice to our superannuation fund
which is matched by our employer as workers less than 75 years of age are allowed to do.??®

The ability to make voluntary super contributions cuts out at 75 and | think that probably needs
to be looked at as well.?*!

There are no age limits on mandated employer Superannuation Guarantee (SG) contributions to
employee super funds.??2 There are, however, limits on voluntary contributions.?

Individuals aged 65 to 74 can only make voluntary superannuation contributions where they have been
employed on a part-time basis during the financial year in which the contributions were made. This is
known as the ‘work test’. Individuals aged over 75 cannot make voluntary superannuation contributions
at all.??*

(b) Taxation laws

A number of submissions to the Inquiry raised the issue of taxation of redundancy payments made to
people over the age of 65.

Redundancy payments are given preferential tax treatment where they are considered to be genuine
redundancy payments.??® In order for a payment to be considered a genuine redundancy payment, the
employee must be dismissed before the earlier of:

+ the day they turn 65; or

« if the employee’s employment would have terminated when they reached a particular age or
completed a particular period of service — the day he or she would reach the age or complete
the period of service.??®

The differential treatment of redundancy payments on the basis of age is not unlawful under the Age
Discrimination Act 2004 (Cth). Under section 40 of the ADA, any act done in direct compliance with
Australian taxation law does not constitute unlawful age discrimination.??”

Organisations and individuals raised concerns with the Inquiry that this element of the taxation law is out
of step with policies aimed at encouraging older workers to remain in the workforce for longer:2?

Professionals Australia considers this [taxation of redundancy payments] to be a substantial
financial disincentive for employees to continue to work past the age of 65. Further, it is
considered that employees who are aware of the different tax treatment depending on age may
[choose] to accept a voluntary redundancy if they are close to age 65 and as a result may be
forced into retirement if they are unable to secure future employment.22°
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A submission from the Shop, Distributive and Allied Employees Association discusses their recent
involvement in a voluntary redundancy process which occurred in a large national department store:

This process resulted in almost 500 redundancies nationally, many of which were long-term
employees over 65 years of age...For these members, who are less likely to have the same job
opportunities as younger workers who were made redundant, it is even more important that any
payment on redundancy at that age is maximised not reduced by discriminatory taxation laws...
This unfair tax treatment creates further disincentive for employees to continue in the workforce
particularly if they are offered redundancy before they turn 65.2%°

(c) Insurance

Individuals, organisations and insurers discussed the issue of availability of income protection insurance
and Total and Permanent Disability (TPD) insurance as a barrier to the workforce participation of older
Australians.

Most income protection insurance products are unavailable to individuals over the age of 65. This
Inquiry heard from individuals who had been refused an insurance product on the basis of age:

| was refused Income Maintenance Protection because | am a +65 year old employee. The
company is self-insured and the Income Maintenance Policy only applies to employees less
than 65 years old. | have appealed their decision and they are now saying they are going to
review their policy.?"

Organisations expressed similar concerns about the lack of coverage for older Australians seeking
income protection or TPD insurance:

Private insurance cover providing income protection for workers is an important safeguard
against financial hardship in the case of injury or illness. This form of income protection is
particularly important for people who are self-employed or run a small business, a situation that
is more prevalent among older populations.23?

Most policies are only available up until the age of 65 years and premiums generally increase
with age. This provides a direct disincentive for older workers to continue to participate in the
workforce.?3

The Inquiry was told that some employers encouraging people to go on to TPD so they retire early,
rather than encouraging them to stay after injury or return to work and that:

Insurance [is] being used by some employers to encourage people to get out of the
workforce.?**

Two insurers also raised these issues in their submissions to the Inquiry:

AustralianSuper provides income protection insurance cover as part of membership of this
fund. AustralianSuper has been able to negotiate to extend income protection cover for
members up to age 70 years, where it is usually limited to age 65.

AustralianSuper is concerned that a lack of income protection insurance seriously limits the
working life of mature-age workers. Limits on income protection insurance send a message
to people in their mid-60s that they are too old to be in the workforce. They also act against
policies that are aimed at keeping older people in work.2%
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There are well documented barriers for mature-aged workers to enter or remain in the
workforce. These barriers include the existing cultural mind set to retire at the qualifying age
for the Age Pension. Other disincentives include the availability of insurance cover, particularly
workers compensation insurance and personal products such as income protection policies.?*®

Some Inquiry participants raised volunteering as a way to maintain connection to the workforce and
keep skills current.

While volunteering is not a replacement for those people who still want or need to stay in paid work,
it can provide benefits including boosting job and career prospects and maintaining self-confidence.?*”

However, age limits on insurance coverage was raised as an area of concern. It is the responsibility of
organisations to provide adequate insurance to volunteers. While the level of coverage differs between
providers, companies generally offer protection to volunteers while they provide services on behalf of
the policyholder.

While some policies may have age restrictions, many are now moving toward having no general age
exclusion, meaning a level of cover is available to people of all ages.

(d) Access to government services

The Inquiry heard from older Australians, organisations and employers about their experiences
accessing government supports available to assist older Australians to find employment.

Individuals and organisations, including employment service providers, raised concerns that older
people who are unemployed but are not receiving income support payments ‘fall through the cracks’
because they may not be able to access government-funded services.?®

How much more am | to contribute and pay for without some form of recognition or assistance
as well. Why do we remain off the grid?2%

A lady lives next door to me who along with her husband worked for many years as farmers.
As they had a lot of assets, they were not eligible for support. They needed to be on their last
$4000 before they were able to get any government support.?*

People expressed specific concerns about the eligibility criteria for the Restart wage subsidy. The
Inquiry heard that the requirement to have been on income support for at least six months in order to be
eligible for Restart?*' excludes many older Australians who would benefit from this support because they
have been unemployed for less than six months or are ineligible for income support.

As discussed in Section 2.3, many employers also reported to the Inquiry that they were unaware of the
availability of the Restart wage subsidy.
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(e) Employment services

The Inquiry also heard concerns from individuals and organisations about the assistance that
employment services provide to older Australians to find employment. A common theme was that
employment service providers do not have sufficient understanding of the challenges faced by older
Australians seeking employment or the skills to provide them with effective support:

Unfortunately, mature-age workers are treated much the same as any other jobseeker when
accessing assistance from Centrelink and through jobactive providers. Assistance is often
generic and inappropriate and fails to take into account the specific circumstances of individual
jobseekers.?#?

| registered with several employment agencies. Nothing came my way. | went to seek help and
advice at Centrelink... Centrelink does not have facilities to help pensioners to find a job and
another organisation told me they do not deal with that age group either.24

| went along to the employment provider for an interview and was told that | was highly
employable — which was fantastic to hear. But nothing really happened from their point of
view...So they basically supervised me and | put in 10 job applications a fortnight. | knew they
weren’t real jobs and we were pretty much just going through the motions.24

According to one organisation, many employment agencies are:

...just ticking the boxes without offering real assistance in finding work...there is a gap in
understanding of the needs of older workers and an absence of tools to assist older workers in
the search for work.24®

(f) Skills training

Having up-to-date skills, tailored to current economic needs is crucial for older people to maintain their
employability.?*® The Inquiry received a number of submissions that reiterate the importance of access
to skills training as a means of improving employment outcomes for older people.247 248 249

The Inquiry also heard from individuals seeking qualifications and training to re-enter or further
contribute to the workforce.?*° This motivation to learn new skills and enhance existing qualifications
arises from a variety of circumstances including: transitioning roles or industries due to retrenchment;
reduced demand for current skills; a health condition; meeting new regulatory requirements; updating
skills after a period out of work; lifestyle changes; and career advancement.

The willingness to undertake further training is reflected in a survey conducted by DOME (a South
Australian community-based not-for-profit employment and training organisation), which reported that
92% of respondents were willing to learn new skills to gain employment.?

However, notwithstanding this willingness to undertake skills training the Inquiry heard that:

...it can be difficult for a mature-age person to justify the risk of taking time out of employment
and taking on debt to invest in the development of skills when the returns of this investment are
unknown and they have family responsibilities, existing financial commitments and shortened
timeframes for paying back loans.??

It is therefore important to recognise that older people seeking further training do so for a variety of
reasons and are likely to make their decisions based on a number of considerations specific to their
stage of life.
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The Inquiry was consistently told that there is scope to improve the provision of skills training to older
people.? 2% A brief consideration of available enrolment statistics in the Vocational Education and
Training (VET) sector across Australia reinforces this point:2%®

+ In recent years there has been a reduction in enrolments by older people.

+ In 2014 there were approximately 333,600 VET students aged 45 to 64 years, representing
19.0% of total VET students. This 2014 enrolment figure is approximately 27,600 (7.6%) less
students aged 45 to 64 years than in 2012.

+ The participation rate in VET courses of this age group has also declined from 6.4% in 2012
to0 5.8% in 2014.%%¢

It is clear that there is an opportunity for the skills training sector to enhance workforce participation
and productivity, but before this goal can be reached a number of barriers to skills training must be
addressed. This includes the overarching challenge of shifting the presumption from the VET sector
being predominately orientated towards preparation for first-time entry into the workforce, to a culture
of lifelong learning.

(i) Barriers to training

The Inquiry heard from older people who had experienced barriers to undertaking skills training.?%” In
particular lack of employer support, cost of training courses, lack of apprenticeships, difficulty accessing
recognition for skills and experience, and insufficient information and guidance were recurrent themes
that will be discussed in this section. The discussion will focus on training at the certificate lll and IV
level as these trade-level qualifications are most relevant to the circumstances described above.

(i) Lack of employer support

Stereotypes and negative assumptions about older people can reduce access to training and
professional development opportunities offered in the workplace. In particular assumptions about
older people — such as that they are unwilling to, or incapable of, learning new things, or that returns
on investment in training, retraining or upskilling decline with age — can reduce the level of employer
support offered.

The Inquiry heard during consultations that a lack of employer support can be a barrier to undertaking
skills training.?%® A 2009 Australian Bureau of Statistics survey also found lack of employer support to
be a barrier to skills training, reporting that approximately a quarter of 45-64 year olds who would have
otherwise been willing to undertake training did not undergo training for work-related reasons, including
a lack of employer support.2°

(iii) Cost of training

The cost of training courses, as well as gaining recognition for prior learning, was raised as a barrier to
accessing skills training.28° 26 262 Ag one contributor to the Inquiry wrote: ‘older workers are likely to be
discouraged from participating in training because of the cost of doing so’.26?

The cost of skills training is dependent on a number of factors including the field and mode of study and
level of qualification being sought, the institution, and whether or not a government subsidy, concession
rate or other financial support is available.
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Income-contingent loans (VET FEE-HELP) are available to assist students undertaking eligible diploma
or advanced diploma vocational education and training (VET) qualifications to pay their tuition fees.
There is also a pilot program currently underway that extends VET FEE-HELP to selected certificate IV
courses. In effect this can mean that where a person is undertaking a certificate Ill or IV they may be
required to pay for the course upfront. For older people, making this upfront payment can present a
barrier as they may not have a regular or substantial income flow,?%4 and may be under financial stress
as a result of involuntary retirement related to retrenchment, caring responsibilities or a health condition
— all people likely to benefit significantly from retraining or upskilling.

The cost of a course is substantially reduced where a government subsidy is available, the cost can
then be further reduced if a concession is available. Course fee amounts are not always published and
so it can be difficult to compare the difference in costs, however some published costs indicate the
difference is substantial.2%5 266

These sorts of eligibility criteria tend to exclude older people seeking a non-linear skills training or
retraining pathway. As one submission wrote; ‘There are also barriers when it comes to reskilling or
retraining. If you aren’t on a benefit you don’t qualify for education assistance. If you already have
a certificate or degree you are denied assistance’,?” with another noting ‘Many people who need

[a government subsidy] do not qualify for the funding’.26®

Eligibility for government-subsidised places is determined by state and territory jurisdictions. Under
the National Partnership Agreement on Skills Reform there is a very high degree of flexibility, however
a minimum requirement is that all working-age Australians have access to a government-subsidised
training place up to their first certificate Il qualification.2®

While all jurisdictions have gone beyond this minimum requirement, each has done so in a different
way. Some jurisdictions restrict eligibility to the subsidy to those who have no prior qualification above
a certificate Ill, while others impose an ‘upskilling requirement’ such that a person cannot access the
subsidy unless it is above their previous qualification. Several jurisdictions have quite complex eligibility
criteria with a number of exclusions and exceptions.

The problem with these sorts of ‘onward and upward’ entitlement approaches can be to potentially
restrict access to a subsidy in situations where multiple qualifications at the same, higher or lower level
are required such as retraining, upskilling and updating qualifications.

The disproportionate impact that eligibility criteria related to prior qualifications can have on older
people was noted in separate reviews in NSW and Victoria, with both reviews recommending changes
to the eligibility criteria.?’® 2" As a result in NSW there is no longer a restriction based on prior
qualification.

In some jurisdictions people seeking a second or subsequent qualification or one that is at the same
level or lower than a qualification they already hold may not qualify for a government subsidy. The
Inquiry heard from a number of older people frustrated at being ‘excluded’ from subsidised training on
‘a relatively arbitrary and inequitable’ basis, as an individual wrote ‘| am 61 years of age, have retired
from being a Paramedic due to chronic problems with both shoulders. | hold greater than a Certificate
Ill, and this excludes me from being eligible for ‘fee free’ training’.?2

As illustrated in the below case study, those with a prior qualification felt particularly perplexed at being
denied a government-subsidised place on the basis of an existing, unrelated qualification completed
many years prior.
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Case study 2.6

In early 2015 Harriet responded to an online job advertisement for workers in aged care. While

the role stipulated that there was no experience necessary, there was a requirement to complete

a Certificate Il in Aged Care. Harriet was willing to undertake this training until she found out that
due to her prior Diploma in Business Management completed over 10 years ago, she would not be
eligible for a government-subsidised place. As a result she would have to pay $3,500 in advance
to complete the course. Harriet felt frustrated by the fact that she was excluded from the subsidy,
particularly because aged care is ‘an industry screaming for workers’.

Soon after this experience, while Harriet chose not to undertake the Certificate Ill in Aged Care
she did decide to progress with a Certificate IV in Training and Assessment. Harriet understood
that she would have to pay a full non-subsidised fee upfront, but was then dismayed to learn
that her prior learning associated with her diploma would not be recognised as it was completed
over 5 years prior. Harriet says ‘this is inane — we can’t win and the two issues are in complete
contradiction to each other’ — the same qualification that prevented her accessing a government
subsidy is then considered too old to be recognised for a credit transfer.?”

(iv) Recognition of existing qualifications and experience

The ability to gain recognition for existing skills, qualification and experience through assessment
processes such as recognised prior learning (RPL), is significant in terms of reducing barriers to
engaging in formal skills training, in particular for older people.

Despite this, the Inquiry heard that the process and cost of applying for and gaining RPL can be a
barrier to undertaking training through the VET sector.?”* For example a submission from an individual
wrote:

Many older workers have a wealth of experience and skills, but getting their skills and
experience recognised can be very difficult...Recognition for prior learning (RPL) should be a
more streamlined and regulated process. Every organisation seems to have their own process
and there is no consistency amongst organisations regarding how the process should work.?”®

Skills recognition practice is underpinned on a national level by the principles outlined in the Australian
Qualification Framework, but administered with a high level of flexibility by registered training
organisations. In practice this means that the process and costs involved in gaining skills recognition
varies between institutions, which can create difficulty for prospective students, including older people,
many of whom may have limited knowledge or experience in navigating the VET sector.

Skills recognition processes and costs as a barrier for older workers was recently noted by the National
Centre for Vocational Education Research writing that RPL is not an ‘easy or standalone option’. It went
on further to note that ‘if the time and cost involved in an RPL application comes close to the cost of
training itself, then any benefits of choosing the RPL option, especially it there is a likelihood or its being
unsuccessful, are diminished’.?”¢
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Available data about use of RPL also suggests that older people experience barriers in accessing skills
recognition. It shows that older people are less likely to have their training shortened with RPL. For
example in 2015, 38.4% of students aged 45 to 64 years and 47.8% of students aged 65 years and
over, had prior experience and skills related to the training they undertook but did not have their training
shortened through RPL.?”” These proportions are higher than for younger age groups.?”® Older people
are also less likely to be offered an RPL assessment by their training provider — almost half of students
aged 45 to 64 years did not have their training shortened because their training provider did not offer to
assess their skills for RPL.?™®

(v) Lack of apprenticeship opportunities

In Australia an apprenticeship involves commitments by the employer, the apprentice or trainee, and a
registered training organisation to an agreed training program in a specified occupation. As a mode of
training, apprenticeships may be attractive to older people as they ‘offer one way of achieving a work/
skills balance because they include paid employment, on-the-job training and formal training that lead
to a recognised qualification’.28

In the last decade structural changes to the traditional apprenticeship model have meant that people
of all ages can now undertake apprenticeships.2®' This has correlated with an increase in the numbers
of older people undertaking apprenticeships, with the number of apprentices aged 45 years and over
increasing from 1,459 (2.1% of all apprentices) in 2004 to 10,462 (10.6% of all apprentices) in 2013.282

However, despite this increase, National Seniors Australia submitted to the Inquiry that uptake of
apprenticeships amongst older people is still relatively low.?® This is confirmed by student outcome
surveys which indicate that the proportion of graduates from the VET sector aged 45-64 years
undertaking training as a part of an apprenticeship is consistently lower than for other age groups —
in 2015 12.9% of graduates aged 45-64 years undertook their training as a part of an apprenticeship
as opposed to 18.6% of 25-44 year olds and 36.4% of 20-24 year olds.?3

Through consultations and submissions the Inquiry heard of barriers to accessing apprenticeship
opportunities that may explain this relatively low uptake. One barrier raised was the perception that the
apprenticeship system is for younger people rather than for older people.?®® Previously apprenticeships
were limited to younger people and to some extent this contributes to the continuing assumption that
they are not suitable for older people.

Another barrier identified was the level of pay offered during apprenticeships, which may be insufficient
for an older person, as one submission notes ‘not everyone will be in a position to accept the relatively
low wages offered during apprenticeships and traineeships’.?%¢ This issue was also raised during
Inquiry consultations with employer groups where some relayed a reluctance to take on older people
because there was a sense that they would not manage with the low wage.?” On the other hand some
submissions to the Inquiry also argued that older apprentices attracting a comparatively higher award
than younger apprentices were a disincentive.?®

An underlying aspect of this issue is the perceived complexity or inaccessibility associated with
early completion of apprenticeships and the use of recognition of prior learning (RPL) to achieve this
shortened time frame, as the National Centre for Vocational Education Research (NCVER) has noted:

The ad hoc nature of the funding, support and practices associated with RPL and early
completion options may also be creating barriers for both employers and individuals attempting
to navigate the system...the complexity of the systems governing RPL means it is not meeting
the requirements of employers and it therefore remains a relatively hidden option.2°
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(vi) Inadequate information and guidance

Experiences relayed to the Inquiry suggest that the information and guidance available to older people
considering formal skills training is inadequate and does not support people to overcome barriers, and
in some circumstances can be a barrier in and of itself.

For example the Inquiry heard from an individual who had a computer course recommended to him,
despite having low literacy and no desire to pursue a job in technology.?®® The Inquiry also heard from
people frustrated at not being able to find employment after undertaking skills training and from people
unwilling to pursue training because of the perceived ‘risk’ and ‘uncertainty’ of gaining employment
afterwards. In each of these circumstances it is clear that inadequate guidance and information was a
barrier to effective skills training.

The variability between jurisdictions, for example in terms of costs, availability of government subsidy
and availability of RPL, have already been mentioned. This variability can be difficult to negotiate and
can be a barrier to undertaking skills training, in particular for someone recently retrenched who may

have never, or not recently, sought formal skills training.

Furthermore, inadequate provision of information can also contribute to negative attitudes of some older
people themselves towards education and training, as the NCVER has previously written:

At least in part these attitudes may be indicative of or linked to a lack of information and
guidance about skill requirements, career opportunities and learning options...Older workers
have been found to be often haphazard and ill-informed in selecting training, lacking information
about options and future skill demands.?®"

The supply of relevant and accessible information is crucial to supporting older people, particularly for
those who may be vulnerable consumers as a result of long-term unemployment, financial stress or
involuntary exit from the workforce.

Despite this importance, it is apparent that ‘students still need more information to make good training
choices’®® for example people should be able to easily compare the costs of courses and RPL, and the
performance of providers. Currently, ‘platforms to enable the comparison of qualifications, subsidies
available, course costs and registered training organisations are not well-advanced in any jurisdiction’.?

(9) Workers compensation

(i) Age limitations on salary replacement payments

All employees, regardless of age, are covered by workers compensation. However, in all jurisdictions
except Western Australia and Queensland, there are limitations on the time for which older employees
can receive weekly salary replacement payments because of a workplace injury which has affected their
capacity to work.?%

Older people told the Inquiry that age-based limitations on weekly salary replacement payments
impacted on their ability to work. People said that the limitations made them feel concerned about what
would happen to them if they did suffer a workplace injury.

You are not covered under workers compensation, so expect to lose your job if you are
injured...makes working after reaching 65 not very attractive.?®

Workers compensation for people over 65 is at the discretion of the insurance company,
so if you're over 65 they can say you should not be doing that job and won’t pay.2%
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I’'m happy to keep working at 68 years, but there are other issues — | found out that after

65 years, if I'm sick | can’t get sickness benefits, my insurances have stopped. Workers
Compensation will only carry me for one year. This discrimination works against keeping me in
the workforce longer.2”

A submission provided to the Inquiry by the New South Wales Public Service Association notes that in
a survey of 1,257 of their members:

Anomalies in the workers compensation system were a concern for a number of respondents,
who expressed concern at not being covered by workers compensation when working past
retirement age.2*®

The Inquiry also heard of instances where people felt that the limitations on weekly salary replacement
payments were interpreted by employers as a lack of workers compensation coverage, making them
reluctant to hire older workers.?*®

| am 67 years of age. Prior to my 65th birthday, | was employed as a community care worker
and in aged care administration. After moving north | have applied to quite a few aged care
employers without success except one, which hasn’t as yet provided any paid work. Most of
my applications have not been acknowledged. | am of the opinion that the main reason for lack
of interest is Workers Compensation laws... which inhibit employment of people over 65 years.
From my own experience | know that the industry always needs carers and male carers are not
in great numbers.3®

A submission to the Inquiry noted that where older workers receive salary replacement payments
for a limited period of time, it is expected that the Age Pension will support people once workers
compensation runs out.3°" However, if an injured worker’s partner has income at a certain level, the
injured worker may not be eligible for assistance and may be forced to rely on their partner:

If you are over 65 years old and get injured at work you are expected to ask the Commonwealth
Government for assistance after the one-year’s workers compensation payments run out. But

| do not think the Commonwealth Government should play that role. | also think it is unlikely
that | would get anything in such circumstances because, for example, | applied for assistance
earlier this year and was told | was not eligible because my wife earns $50k a year.3%?

Reliance on a spouse for financial support can place people in a vulnerable position, for instance, older
women who experience domestic violence.>%

Treatment by insurers was also raised. A union told the Inquiry that claims for older workers are often
prolonged because insurers know that the employee is reaching retirement age.®*

(ii) Perception of older people as a work health and safety risk

The Inquiry heard from employers who were concerned that older workers presented a workplace health
and safety risk.

[We] need to keep mature workers as long as possible but don’t want to put their health at
risk.3%

A lot of the work is very physical... Our workers comp is going up, [and were] finding it hard to
afford the premiums.3®
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Risk of injury when performing manual labour remains one common concern for recruiters when
considering older workers for physically demanding positions.3”

In a construction job, you can’t employ older workers — not physically up to the job.3%

However, some employers did also concede that age is not the most important factor in determining
a person’s fitness for a job:

We need to measure a person’s physical capacity and it is about the level of fitness, not age.3®

We don’t have good data on the physical capacity to work, a survey was done twenty-five
years ago but the data is no longer relevant. We don’t know what a typical person is able to
do at age 67. This is a problem. As retirement age is going up, we need to look at this.®"°
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Summary

+ A targeted focus on addressing employment discrimination and overcoming barriers to work
currently experienced by older Australians is required to increase workforce participation.

+ The Inquiry recommends that Government attention at the highest level be focussed
on addressing employment discrimination against older Australians. The Inquiry’s
recommendations also address Government’s law and policy role as well as what
Government can do as an employer and as a buyer of goods and services.

+ Recommendations are also made to assist older workers who need to retrain or reskill
themselves in order to continue working longer.

+ Given the strong link between health and workforce participation of older Australians,
recommendations are made about what Government and employers can do to facilitate
longer, healthier working lives.

+ The Inquiry also provides a suite of strategies and good practice examples that employers,
and the organisations that represent them, can adopt to ensure non-discriminatory practices
and create more inclusive and flexible workplaces.

The challenge facing us is not our ageing population, but the need to create policies that
embrace the social and economic potential of longer lives. Healthy and active ageing presents
us with great opportunities for older Australians to keep participating in the workforce and the
community for longer.’

The Inquiry has established that employment discrimination is a major barrier for older people.
Successive Intergenerational Reports have identified increasing the labour force participation of older
workers as a key public policy priority.

The benefits of raising participation rates would accrue to the whole population through increasing
revenues, decreasing expenditures and providing people with extra years of savings, investments and
superannuation,? not to mention the other tangible benefits of work.

This Inquiry argues for a targeted focus on addressing employment discrimination and increasing the
labour force participation of older people.

This chapter will cover the many ideas and suggestions for change raised with the Inquiry. The
chapter is rich in case studies and examples of good practice. These form the basis of the Inquiry’s
recommendations regarding employment discrimination against older Australians.

Some of the recommendations will be able to be implemented relatively quickly and at little cost. Others
will require a longer term view and incur some expense. Given the findings of the Inquiry and the case
for change, doing nothing is not an option. The Inquiry argues that benefits will accrue to individuals,
employers and the economy which will outweigh the costs incurred.

The Inquiry trusts that the suggestions in this chapter will encourage innovation and motivate
employers, recruiters, managers and staff to adopt these ideas and practices to address employment
discrimination, employ older people and create inclusive workplaces.
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Chapter 3: Addressing employment discrimination against older Australians — conclusions and recommendations

3.1 What government can do

(a) Minister for Longevity

In recognition of the contribution to Australia’s economy of an increase in the labour force participation
of older people, government has a range of policies and incentives in place to support and encourage
the employment and retention of older workers. One of the key policy levers used by government

has been to progressively increase the qualifying age at which people will be able to access the Age
Pension. By 2023 the qualifying age will have increased to 67 years of age.

However, labour force participation continues to decline rapidly beyond the age of 60. This pattern
contradicts attempts by government to lift labour force participation of older people.

The Inquiry argues that government attention at the highest level should be focussed on addressing this
issue and coordinating whole of government action.

Recommendation 1: The Inquiry recommends that the Australian Government appoint

a Cabinet Minister for Longevity to address employment discrimination, the economic
dimensions of longevity, drive the increase in labour force participation of older Australians,
coordinate and monitor the implementation of the recommendations of this Report.

In order to ensure whole of government action the Minister establish a sub-committee
of Cabinet to bring together Ministers from other portfolio areas including Employment,
Treasury, Social Services, Education, Health and Industry, Innovation and Science.

An independent advisory board be established to provide expert input and strategic
oversight to the implementation of the Inquiry recommendations for older Australians
across government and the economy. The advisory board to include policy experts,
employer organisations representing large, medium and small businesses, economists and
key sector advocates.

(b) A national strategy

Many consultations and submissions called upon government to establish clear strategies, goals and
targets for the employment of older people. Some called for national action plans, mandated quotas or
targets.

The Inquiry finds merit in a clear national strategy which will serve to concentrate focus, drive activity
and coordinate effort. The Inquiry further argues that the national workforce strategy be linked closely
with other government initiatives including the National Innovation and Science Agenda, the New
Enterprise Incentive Scheme (NEIS), small business initiatives, entrepreneurship and social enterprises
to ensure that such existing and future strategies include a focus on older Australians.
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Recommendation 2: That the Australian Government work with key stakeholders and
employers to develop a national workforce strategy to significantly lift the labour force
participation rates for older people, particularly those over 60 years of age. The national
strategy should include targets, actions, performance indicators and timeframes. Progress
on the implementation of this strategy and achievement of targets to be reported publicly
on an annual basis and in subsequent Intergenerational Reports.

Recommendation 3: In order to support achievement of the national strategy and engage
directly with business, the Australian Government fund the provision of a network of
outreach workers through Business Chambers or other relevant peak or industry bodies to
work directly and collaboratively with businesses, particularly small to medium enterprises.

(c) A national agency

The role of the Workplace Gender Equality Agency (WGEA) is to promote and improve gender equality
in Australian workplaces. The agency works collaboratively with employers, provides advice, tools
and resources and assists employers meet their reporting requirements under the Workplace Gender
Equality Act 2012 (Cth).

Many of the themes raised with the Inquiry have strong resonance with issues around achieving gender
equality in Australian workplaces like equality of representation, non-discriminatory work environments
and flexible workplaces. Australian workplaces have already learned much from their experience in
addressing gender equality. However, the Inquiry also heard that in some organisations there are
competing priorities between diversity areas and a focus on one area at the expense of others.

The WGEA is well recognised and has strong working relationships across employer and business
sectors. It also has strong connections within government. The existing gender equality indicators
address: composition of the workforce; composition of governing bodies; equal remuneration;
availability and utility of employment conditions and practices relating to flexible working arrangements;
consultation with employees; and harassment- and discrimination-free workplaces. These are matters of
direct relevance to older people and people with disability. These functions also advance the protection
of human rights by protecting against discrimination on the grounds of age or disability, and freedom
from discrimination in employment.

The Inquiry considers that the role performed by the WGEA in promoting and improving gender equality
in Australian workplaces may also be considered for the promotion and improvement of equality for
older Australians and Australians with disability. It may be an efficient use of resources to build on the
WGEA'’s existing structure, legislative base and expertise by broadening its role to include the promotion
and improvement of equality for older people and people with disability in employment, and thereby
support improvement in the productivity and competitiveness of employers and the economy.
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A statutory agency with such responsibilities (whether a new agency or an expanded, appropriately
resourced WGEA) could, over time, achieve many of the solutions put to the Inquiry including:

+ encouraging employers to gather and analyse their own workforce data, set voluntary targets,
focus action and track progress

+ reporting on performance against voluntary targets to share information between employers,
within industries and with the public

+ acting as a central point for resources, materials, contacts, education, advice and support

+ showcasing employers who have made commitments in this area

+ providing assistance with developing action plans, audits of recruitment processes for
discriminatory practices, advisory visits

« facilitating networking to encourage sharing of information and good practice

+ working with growth sectors and emerging industries to target recruitment of older people
and people with disability, for example aged care or disability services.

Recommendation 4: That the Australian Government consider expanding the role of the
WGEA to become the Workplace Gender Equality and Diversity Agency to increase the
labour force participation of older people and people with disability. An expanded and
adequately resourced agency would, over time, collect data, publicly report on progress
against voluntary targets, and engage collaboratively with employers and business, to
reduce employment discrimination. This expanded role would be incorporated into the
agency’s supporting legislation.

(d) A national campaign

Many contributors to the Inquiry made the point that discrimination against older people and people
with disability is a community-wide issue, not just an issue in employment. They therefore identified, as
a key issue, the need for increased insight and understanding across the Australian community of the
abilities, needs and human rights of older people and people with disability.

The point was often made that there is therefore a need for a targeted long-term public information

and education campaign. Many people pointed to long-standing changes to community attitudes and
behaviour that can be achieved by well-focused, targeted and sustained community education and
awareness campaigns. Examples regularly raised included public health campaigns such as ‘Life. Be In
It’, the ‘Slip Slop Slap’ and anti-smoking campaigns. Many argued that such campaigns are required to
address employment discrimination, communicate the business benefits and change the way we value
the contributions of diverse groups.
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Recommendation 5: That the Australian Government develop and deliver sustained, focused
national community education and information campaigns, that where appropriate are
customised for specific geographic regions, to:

- lift awareness about, and the benefits of, employing older people and a diverse
workforce

- dispel myths and stereotypes and reduce stigma to change the way we value the
contributions of older people

+ promote the various government supports and schemes that are available

+ raise awareness of the ways in which recruitment and retention practices may be
discriminatory

+ educate people on their rights and responsibilities

+ promote positive stories, images and experiences, acknowledge positive employers.

These messages should be embedded consistently into all government related
announcements regarding employment, training, business support schemes and economic
stimulus measures. A key feature of these campaigns should be that they are run in
collaboration with business and employers.

Recommendation 6: That the Australian Government allocate funding to enable a
collaboration between the Australian Human Rights Commission, business, unions and
community organisations, to produce and disseminate clear, comprehensive and consistent
information about employer obligations, employee rights, leading practices and strategies,
tools and resources to address employment discrimination against older people in support
of the national community education and information campaigns.

3.2 SKills training

As explored in Chapter 2, the Inquiry consistently heard that there is substantial scope to reduce
barriers and improve the accessibility and provision of skills training to older people through the
Vocational Education and Training (VET) Sector.

In particular, recurrent barriers identified included:

+ alack of employer support

+ costs and ineligibility for subsidised training

- difficulties in accessing skills recognition such as through recognised prior learning (RPL)
+ lack of apprenticeship opportunities

+ inadequate provision of information and guidance.

These barriers are broadly consistent with research by the National Centre for Vocational Education
Research (NCVER):

Older workers face barriers to participation in skills development including employer attitudes,
lack of information about options, work and family commitments, financial difficulties and their
own attitudes to participation — including doubts about their ability to succeed.?
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The Inquiry argues that making the VET sector more accessible to older people is crucial to raising
workforce participation and productivity.* In achieving this policy-makers must engage and collaborate
with individuals, employers, industry groups and training providers to help establish clear and effective
training pathways. It is also important to recognise and cater for the diverse characteristics and
motivations for undertaking skills training within this cohort.

Ensuring that the VET sector delivers high-quality skills training in an effective and equitable way is not
only important to individuals and employers, but also to government which has invested significantly in
this sector.® Furthermore it is crucial that both public and private providers maintain high standards of
quality and accountability.

Drawing on suggestions made to the Inquiry as well as existing research, this section will discuss
recommendations for change regarding the VET sector to reduce cost barriers, improve access to skills
recognition, increase the provision of high-quality information and career guidance, and create more
opportunities for apprenticeships.

The Inquiry recognises that older people have a responsibility to engage in ongoing career planning and
to actively seek opportunities to improve employability through skills training. Alongside this, employers
too need to support and develop their workers to ensure that they remain productive.

(a) Effective approaches to skills training

Skills training provided in a timely and effective way is a key avenue to older people maintaining
employability. This is confirmed by the 2015 VET student outcomes survey where 57.4% of students
aged 45 to 64 years reported an improved employment status after completing their training.®

While the Inquiry recognises the diverse reasons older people choose to undertake skills training, it

is clear that for a very significant proportion a key reason is to facilitate transitions into new roles or
industries, particularly as a result of downsizing and retrenchment. Effective skills training can support
older workers to transition from downsizing industries into expanding ones, such as the IT sector.” It is
therefore important to consider how skills training can most effectively support these transitions.

The NCVER has recently undertaken a project to identify evidence-based practices that lead to
successful skills transfer, reskilling, training and the attainment of new jobs for older workers displaced
from often low-skilled jobs in manufacturing. The Inquiry considers this to be important research that
should inform future skills training policies.

In this extensive body of work the NCVER has reviewed national and international case studies and
literature, this includes case studies of responses to industry restructuring in the regions of the Hunter,
outer metropolitan Adelaide, greater Geelong and Tasmania. From this the NCVER identified a number
of elements that underpin effective skills training for displaced older workers:

A coordinated approach to the provision of training and support is critical. Training is more
likely to be effective when training providers and support agencies partner to ensure displaced
workers access upfront career counselling, training for in-demand skills and follow-up
assistance with job search and attainment.®
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Furthermore, the NCVER notes that older workers displaced through industry restructuring are best
assisted through the following broad practices:®

+ Early intervention that occurs well before the workers reach their retrenchment dates, with
ongoing mentoring after retrenchment.

+ Holistic programs that are tailored to the backgrounds and requirements of the individual
worker.

+ Regional job-creation initiatives to assist workers in finding new jobs locally.

+ Offer upfront screening prior to the commencement of any training to ensure that the program
is appropriate for the individual.

+ Design age-inclusive training that is highly experiential, practical and fills gaps in existing
knowledge and skills, identified through upfront skills recognition.

+ Provide foundational skills training including core literacy and numeracy skills, employability
skills and digital literacy.

+ Provide accelerated training where possible to support older workers into work quickly.

* Include tailored job search and self-promotion services after training.

+ Seek effective partnering between training providers, employers and industry groups.

The Department of Employment offers structural adjustment programs for workers retrenched from
eligible companies. The program provides a range of tailored assistance and access to intensive
employment services, and includes aspects of the good practices identified by the NCVER.

The Inquiry supports the continued availability and development of structural adjustment programs

to facilitate transitions for displaced workers. It is also important that these programs are evaluated,
employment outcomes of participants are tracked and that the results are used to inform future policy
responses.

In addition the Inquiry notes that there is value in bringing industries together to facilitate transitions, as
well as a need to evaluate whether sufficient supports and resources are available to those workers in
small and medium enterprises who may not have access to structural adjustment programs.

Recommendation 7: That the Department of Employment routinely undertake and publish
evaluations of the structural adjustment programs to track outcomes and inform continuous
improvement to policies and programs. The Department should also bring different
industries together to develop strategies to transition people from declining industries to
growth industries. It should also review the availability of resources and supports for older
workers displaced from small and medium enterprises.

(b) Improved provision of information and career guidance

Better provision of information is crucial to broadly increasing engagement of older people with the
VET sector, and also improving employability following skills training.

As discussed in Chapter 2, information currently provided to individuals and employers about the

VET sector is not adequate to overcome the complexities of the system and processes, and is at times
inconsistent, ad hoc and difficult to navigate. Improving the quality and flow of information about VET
training options will assist employers, older job-seekers and existing workers to engage with skills
training opportunities.
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A number of submissions to the Inquiry supported the idea of fostering a culture of ‘lifelong learning’
to challenge the presumption that skills training and apprenticeships are for young people and those
entering the workforce for the first time.'® ' The idea of specialised career guidance was also well-
supported as a way of helping older people to make good choices about skills training.™?

(i) Provision of accessible information

There are gaps in the provision of accessible information across the VET sector. Individuals should be
able to easily consider and compare options regarding skills training, and to do so they need accessible
information from a variety of sources. If information is not readily available and people are unable to
compare their options they are unlikely to continue exploring the opportunity.

The Inquiry supports the continued improvement of the Australian directory of training via the My Skills
website and would also encourage each state and territory jurisdiction to ensure that their website
provides sufficiently clear information and functionality to enable older people to understand, compare
and consider their options. It is also important to ensure that as far as possible, there is national
consistency and harmonisation in the provision of information.

(i) Targeted promotion of skills

Promotion of skills training opportunities that is appropriately targeted to relevant stakeholders is crucial
to engagement with the VET sector and has arguably been lacking in previous initiatives. There is a
need for information to be targeted to older people, job service providers and employers to encourage
engagement with skills training and to clearly outline the specific benefits, programs, incentives and
supports available. This will help to facilitate clear and effective skills training pathways.

The VET sector should ensure that it continues to make connections with industry groups, peak bodies,
advocacy groups and community organisations as these are crucial avenues for connecting with
individuals and employers. Information should be distributed to employers and older people through
peak bodies and community organisations, and include specific information sessions, open day events
and other targeted communication strategies.

(iii) Personalised advice and career guidance

Older people have different characteristics and seek skills training for a variety of reasons, therefore
‘rather than presuming to know the workers it is important to identify their needs and determine
how these might be best met’.'® The provision of information should recognise this diversity and be
individualised accordingly, this includes the provision of appropriate career guidance.

Furthermore, certain groups of older people are likely to be in particular need of this personalised
information and guidance. This includes people disengaged with formal education and training who
are likely to need more information about the specific employment opportunities training can deliver,
while people impacted by chronic conditions who are seeking to retrain into a more suitable industry
will require specialised guidance about pathways into appropriate careers. In all cases where an older
person is at risk or has recently become unemployed proactive, positive and intensive support and
guidance may prevent situations where they become long-term unemployed.
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Good practice example 3.1: Skills Checkpoint

The Skills Checkpoint pilot is a free career advisory service funded by the Australian Government
for employed individuals aged 45 to 54 years. The pilot program was conducted by three
providers in several states and territories from December 2015 to May 2016.™

Through Skills Checkpoint, service providers offer individuals an assessment of their current
career situation and guidance if a change in career direction is needed or desired. This may
include obtaining advice about transitioning into new roles within their current industry or
pathways to a new career with the view to encouraging reskilling and supporting ongoing
engagement in the workforce.

Providers use screening and testing tools to analyse and assess the individual’s skill level,
interests and experience. This enables the provider to give individualised advice to support the
individual progress in their career, change roles and explore new opportunities.

A broad range of targeted marketing and engagement activities were implemented to promote
Skills Checkpoint, including:

+ online promotion and advertising activities via provider websites and other relevant media
channels

+ development of flyers and factsheets for key target audiences

+ age specific social media promotion and advertising via Facebook, LinkedIn and Twitter

+ electronic direct marketing to providers’ existing stakeholder databases

+ placement of mainstream advertising in print media

* interior bus advertising in selected locations.

Providers also held targeted events and workshops and encouraged participants to ‘tell a friend’
to also promote the initiative through word-of-mouth.

Skills Checkpoint shows that the provision of high-quality information and guidance can support
older people to overcome barriers and engage more effectively with the VET sector. As one
participant in the pilot stated:

It has helped me to identify gaps in my skills and knowledge. At my age, the thought of
training can be daunting, especially if you don’t know what course to complete or training
provider to use. The program has equipped me with the confidence to pursue training
pathways | never knew existed.

Recommendation 8: The Inquiry recommends that the VET sector prioritise the provision
of high-quality information, under the principles:

+ accessible — including improved website functionality
+ targeted — including developing relationships between stakeholders and peak bodies
+ personalised — including upfront skills screening and career guidance.
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Recommendation 9: That the Australian Government incorporate the findings of the Skills
Checkpoint evaluation and roll out the service across Australia.

(c) Reducing cost barriers

As discussed in Chapter 2 cost was consistently identified as a barrier to older people seeking training
and retraining opportunities. In particular a number of individuals raised with the Inquiry ineligibility for
government subsidised training as a significant barrier.

There was strong support for reducing cost barriers and some submissions proposed specific ways to
do this such as broadening eligibility for Austudy,'® and providing financial incentives for the individual.'®
The Inquiry also notes that the potential expansion of VET FEE-HELP loans to a broader range of
certificate IV courses would reduce cost barriers by deferring payment in applicable circumstances.

A number of experiences relayed to the Inquiry raised ineligibility for government subsidised training
under the National Partnership Agreement for Skills Reform as a cost barrier. As previously discussed
each state and territory jurisdiction has different eligibility criteria for this government-subsidised training
entitlement, overall the two criteria most at issue are:

+ ineligibility based on any prior qualification above a certificate Il such as under the Queensland
Certificate 3 Guarantee and prior to 2016 the New South Wales Smart and Skilled subsidy

+ ‘upskilling requirement’ that restricts subsidised training to people seeking a qualification above
their existing qualification such as under the Victorian Training Guarantee.

The Inquiry considers these eligibility criteria as arbitrary and inequitable, and as having a
disproportionate impact on older people. In particular these restrictions add cost barriers for people
seeking retraining and other non-linear skills training, which may be an otherwise attractive option for
older people.

Some jurisdictions, such as Western Australia and the Australian Capital Territory (ACT), administer
more open entitlement schemes and do not restrict student eligibility for subsidised training under the
National Partnership on the basis of prior qualification, while other jurisdictions such as South Australia
and Tasmania provide exceptions to restricted eligibility on the basis of being unemployed or recently
retrenched.

The Inquiry favours an approach that is open rather than providing exceptions. This is because where
exceptions are provided the possibility remains that older people may be excluded on an arbitrary
basis with detrimental consequences. For example under an open entitlement system a currently
employed older worker with a chronic health condition in a physically demanding job could access
subsidised training to retrain or upskill into more appropriate employment while they are still employed,
whereas an entitlement system with exceptions, as described above, would initially exclude them from
a subsidy while they are employed and as a result they are more likely to wait until their role becomes
unmanageable and they become unemployed — in which case they are likely to experience increased
difficulty in re-entering the workforce even after training.



The ACT’s research that underpins its Skilled Capital initiative under the National Partnership provides a
discussion of student eligibility criteria, concluding with a recommendation for a ‘more open entitlement
system’ in which the entitlement for subsidised training is only subject to budgetary constraints and the
qualification being undertaken is identified as an existing skills shortage.'” This approach is beneficial
for both the individual, by reducing cost and improving employability, and the local economy, by
addressing skills shortages.

The ACT research notes that this ‘open entitlement system’ best aligns with the objectives of the
National Partnership:

If the objective of the system is to increase education attainment of students in skills training,
then an administratively simple entitiement system should be preferred over a complex one that
students cannot or do not feel confident partaking in.