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Introduction

. The Australian Human Rights Commission (Commission) welcomes the

opportunity to make this submission for the country visit to Australia by
the Special Rapporteur on contemporary forms of slavery, Tomoya
Obokata (Special Rapporteur) (Call for Input).

. The role of the Commission is to work towards a world in which human

rights are respected, protected and fulfilled. The Commission welcomes
further opportunities to engage with the Special Rapporteur in respect of
the upcoming country visit to Australia.

Modern slavery

. Australia is not immune from modern slavery. The 2023 Global Slavery

Index estimates that on any given day in 2021, there were 41,000
individuals living in modern slavery in Australia.” The Australian
government, through its National Action Plan to Combat Modern Slavery,
has recognised the disproportionate impact of modern slavery on women
and children.2

. The Modern Slavery Act 2018 (Cth) (MS Act) is Australia’s principal

legislation addressing modern slavery in corporate supply chains
(although a separate state-based regime exists in NSW).2 The MS Act
requires large businesses and other entities in Australia to submit an
annual modern slavery statement that reports on how they are addressing
modern slavery risks in their operations and supply chains. In 2021, the
Australian Government announced a statutory review of the MS Act led by
Professor John McMillan, AO. The Commission provided a submission to
that review, making 18 recommendations to strengthen the MS Act.

5. Key recommendations made by the Commission included:

e introducing civil penalties for non-compliance

e introducing specific due diligence obligations

e |owering the threshold for reporting entities

e providing alternative support pathways for victims

e introducing a national compensation scheme for victims

e introducing an independent Anti-Slavery Commissioner.*


https://www.ohchr.org/en/calls-for-input/2024/call-input-country-visit-australia-special-rapporteur-contemporary-forms
https://consultations.ag.gov.au/crime/modern-slavery-act-review/consultation/view_respondent?show_all_questions=0&sort=submitted&order=ascending&_q__text=human+rights&uuId=780494784
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Professor McMillan's Report of the Statutory Review of the Modern Slavery
Act 2018 (Cth): The First Three Years (McMillan Report), was tabled in
Parliament on 25 May 2023, and made 30 recommendations.

Since then, the Australian Parliament has passed the Modern Slavery
Amendment (Australian Anti-Slavery Commissioner) Act 2024 to establish
Australia’s first federal Anti-Slavery Commissioner, with the Federal
Government committing $8 million over four years to support the
Commissioner’s establishment and operation.s The Commission provided
a submission to the parliamentary inquiry considering this legislation, and
recognises this as a positive development to strengthen Australia’s anti-
slavery framework.

The Commission notes, however, that the Federal Government's response
to the McMillan Report is still pending, and many of the McMillan Report's
recommendations are yet to be progressed. Legislative reform to the MS
Act is overdue and should be moved forward as a matter of urgency.

Combatting modern slavery is a broader and more complex task than the
legislative framework established by the MS Act. It requires a whole-of-
government effort (and collaboration with business) to ensure that
modern slavery in all of its forms is addressed in a comprehensive way.
While it has been pleasing to see broad support in Australia for addressing
modern slavery via the MS Act, it is important to recognise that this
legislation does not address all aspects of modern slavery. More needs to
be done to ensure a comprehensive response in areas such as forced
marriages, human trafficking and labour exploitation.

Forced marriage

10.Conservative estimates suggest there are 22 million people living in forced

11

marriages,s of which two-thirds are in the Asia-Pacific region.’”

.1t is difficult to obtain accurate statistics about the true extent of forced

marriage in Australia. However, the Australian Federal Police (AFP)
received 92 reports of forced marriage in 2019-20, with 51% of forced
marriage reports concerning victims under 18 years of age.t This compares
to 11 reports in 2013-14 when the offence of forced marriage was first
introduced.®

12.Forced marriage has been linked as a form of modern slavery, with both

the International Labour Organisation and Walk Free including it in their
Global Estimates of Modern Slavery.™


https://www.ag.gov.au/crime/publications/report-statutory-review-modern-slavery-act-2018-cth
https://www.ag.gov.au/crime/publications/report-statutory-review-modern-slavery-act-2018-cth
https://www.aph.gov.au/Parliamentary_Business/Committees/Senate/Legal_and_Constitutional_Affairs/Anti-Slavery23/Submissions
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13.The Australian Government's response to modern slavery includes
addressing forced marriage. The federal Criminal Code Act 1995 (Cth)
(Criminal Code) contains offences regarding forced marriage.'> Notably,
Divisions 270 and 271 of the Criminal Code were reviewed in 2022 with a
Findings Report being published in 2023. The Commission provided a
submission to this inquiry, as well as recently providing a submission to
the NSW Department of Communities and Justice’s Discussion Paper on
the Review of NSW legal protections for victim-survivors of forced
marriage.

Coercive control

14.The right to be free from slavery is an absolute right, enshrined in Article 8
of the International Covenant on Civil and Political Rights.

15.The United Nations estimates that 83% of victim/survivors of modern
slavery between 2015-2017 were women and girls.”

16.While not every example of coercive control will necessarily be considered
a form of modern slavery, the intersections and commonalities between
these two concepts are important to understand. Some forms of modern
slavery will involve situations where offenders use coercion, threats or
deception to exploit victims and undermine their freedom.™

17.Coercive control is a pattern of controlling behaviour, used by a
perpetrator to establish and maintain control over another person, and is
often an underlying dynamic of family and domestic violence and intimate
partner violence. Coercive control is used to deprive another of their
liberty and autonomy, and is almost exclusively perpetrated by men
against women.'®

18.Violence against women, in all its forms, remains endemic in Australia.
Between 2021-2022, 1 in 4 women experienced cohabiting partner
emotional abuse, and 1 in 6 women experienced cohabitating partner
economic abuse."

19.The intersection of gender with other forms of inequality results in women
with disability and from LGBTIQ+, First Nations and culturally and racially
marginalised backgrounds experiencing higher rates of violence, and
additional barriers to support.’

20.General Recommendation 35 by the Committee on the Elimination of
Discrimination against Women recognised States’ obligation to protect


https://consultations.ag.gov.au/crime/modern-slavery-offences/
https://humanrights.gov.au/ojustice-based/submission/addressing-human-trafficking-slavery-and-slavery-practices
https://humanrights.gov.au/our-work/legal/submission/victim-survivors-forced-marriage
https://www.haveyoursay.nsw.gov.au/reviewing-forced-marriage-legal-protections
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women and girls from violence and to ensure access to remedies for
victim/survivors.™

21.From 1 July 2024, coercive control is a criminal offence in New South
Wales, with similar legislation expected to come into force in Queensland
next year.?'

22.Concerns raised regarding the criminalisation of coercive control include
the need for a consistent definition, an evidence base on the effectiveness
of criminalisation (including unintended consequences) and reforming the
culture of response to domestic and family violence nationally.2

23.The Commission agrees with the recommendations of Women's Legal
Service NSW and calls for significant cultural and systems reforms to the
criminal justice system before any criminalisation of coercive control is
implemented.z In particular, the Commission notes that any reform must
ensure the accurate identification of the person most in need of
protection and to address the over-representation of First Nations women
in custody and risk that they will be mis-identified and criminalised.>

Forced Labour

24.Subsection 270.6(1) of the Criminal Code Act 1995 (Cth) defines forced
labour as the condition of a person who provides labour or services and
who, because of the use of coercion, threat or deception, would not
consider themselves to be free to:

e cease providing the labour or services or
e leave the place where they provide the labour or services.*

25.1n Australia, forced labour occurs in similar sectors to those identified
worldwide, such as domestic work, the sex industry, agriculture and
construction.?s Many of these industries rely on migrant workers, many of
whom enter Australia on temporary visas and are at particular risk of
exploitation.?

26.The Australian Federal Police have reported that since 2018-19, there has
been an almost 50% increase in forced labour crimes.

27.While there have been recent positive steps, such as Australia’s ratification
of the Protocol of 2014 to the Forced Labour Convention, 1983 (No. 29),
further reforms are needed. For example, the Commission recommends
appropriate funding for accessible education to those who are arriving on
temporary visas of the existing labour protections and conditions, the
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illegality of forced labour, and available free support services. There have
also been recent government and parliamentary reports that have
recommended broader reforms in Australia to strengthen our responses
to forced labour both in Australia and globally, such as the Senate Select
Committee on Job Security and the Report of the Migrant Workers’
Taskforce.

Application of productivity-based wages to
people with disability

28.In Australia, legal mechanisms exist allowing employers, under certain
conditions, to pay people with disability a wage that is below the national
minimum wage.

29.An employee with disability deemed unable to work at full productive
capacity, compared to other employees, can be assessed using a process
called the Supported Wage System (SWS) and paid a percentage of the
relevant award wage based on their assessed productivity and
competencies.”

30.The Disability Discrimination Act 1992 (Cth) excludes productivity-based
wages determined in accordance with an order or award of a relevant
court or tribunal, such as the SWS, from being considered unlawful
discrimination.

31.This practice can occur in any Australian workplace if the SWS is included
in the relevant award or enterprise agreement. However, the SWS is
mainly applied in Australian Disability Enterprises (ADEs), or ‘supported
employment’ settings.>'

32.ADEs are organisations that provide employment for ‘people with
moderate to severe disability who need significant support to work'’,
generally people with cognitive disability, particularly intellectual
disability.

33.The Supported Employment Service Award 2020 (SES Award) is the industrial
instrument that sets minimum pay and conditions for employees in
ADEs.**Following a review in 2023,3s the minimum rate of pay under the
SES Award is $3.01 per hour* compared to the national minimum wage of
$24.10 per hour.>”

34.The Convention on the Rights of Persons with Disabilities (CRPD) requires
Australia to protect the rights of people with disability to work on an equal
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basis with others, including equal pay for work of equal value.?® This is
supported by the International Covenant on Economic, Social and Cultural
Rights (ICESCR).*

35.In General Comment 8, the Committee on the Rights of Persons with
Disabilities (CRPD Committee) states that ‘payment below the minimum
wage on the basis of disability’ is not justifiable under any circumstance.®

36.Concluding Observations from Australia’s 2019 review under the CRPD
raised concern about people with disability receiving a ‘subminimum
wage'and recommended a comprehensive review of ADEs.©2This has not
yet occurred.

37.Inadequate wages under the SWS contravene the rights of people with
disability to earn a decent living, inhibiting their ability to fully and
effectively participate in society.* Lower socio-economic status and
reduced financial capital has been shown to increase the risk of people
with disability experiencing abuse and exploitation.

38.The Commission considers that Australia’s ongoing use of productivity-
based wages for people with disability is inconsistent with CRPD Article 27.

39.The Royal Commission into Violence, Abuse, Neglect and Exploitation of
People with Disability (Disability Royal Commission) concluded that people
with disability working in ADEs experience unfair treatment due to ‘the
very low wages' they receive,*and that this practice is ‘inconsistent with
the principles of inherent dignity and respect for difference and human
diversity that fundamentally underpin the CRPD."¢

40.The Disability Royal Commission recommended raising wages to 50% of
the minimum wage as an interim measure, with the longer-term goal of
full minimum wages by 2034 for all people with disability currently
receiving subminimum wages.¥

41.The Australian Government is due to formally respond to the
recommendations of the Disability Royal Commission in late 2024.
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