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About Legal Aid NSW 

The Legal Aid Commission of New South 

Wales (Legal Aid NSW) is an 

independent statutory body established 

under the Legal Aid Commission Act 

1979 (NSW) to provide legal assistance, 

with a particular focus on the needs of 

people who are socially and economically 

disadvantaged.  

Legal Aid NSW provides information, 

community legal education, advice, minor 

assistance and representation, through a 

large in-house legal practice and through 

grants of aid to private practitioners. 

Legal Aid NSW also funds a number of 

services provided by non-government 

organisations, including 32 community 

legal centres and 29 Women’s Domestic 

Violence Court Advocacy Services.  

A range of Legal Aid NSW specialist 

services provide legal assistance to 

people in places of detention, and have 

contributed to this submission. 

The Civil Law practice provides legal 

advice, minor assistance, duty and 

casework services to people through the 

Central Sydney office and 13 regional 

offices. The Civil Law Human Rights 

Group specialises in the areas of human 

rights, discrimination, false imprisonment 

and judicial review.  

The Immigration Service provides legal 

advice, assistance and representation 

about family, refugee and humanitarian 

visas and Australian citizenship. The 

service also gives advice on detention, 

removal, cancellation procedures and 

exclusion periods.  

The Mental Health Advocacy Service 

(MHAS) advises in all areas of mental 

health law, including discharge from a 

mental health facility and the legal 

implications of the Mental Health Act 

2007 (NSW). The MHAS also provides 

representation before the Mental Health 

Review Tribunal.  

The Children’s Civil Law Service (CCLS) 

provides a targeted and holistic legal 

service to young people identified as 

having complex needs.  

The Children’s Legal Service (CLS) 

advises and represents children and 

young people involved in criminal cases 

in the Children’s Court. CLS lawyers also 

visit juvenile detention centres and give 

free advice and assistance to young 

people in custody.  

The Prisoners Legal Service (PLS) 

provides representation in hearings at the 

State Parole Authority, prison discipline 

offences before a Visiting Magistrate, and 

reviews of segregation directions. The 

PLS also provides general legal advice 

and minor assistance to prisoners by way 

of a visiting advice service to most gaols 

and responding to letters and telephone 

calls from or on behalf of prisoners.  

Legal Aid NSW welcomes the opportunity 

to make a submission to the Australian 

Human Rights Commission in relation to 

the OPCAT in Australia Consultation 

Paper, Stage 2. Should you require any 

further information, please contact: 

 

Louise Pounder 

Manager, Strategic Law Reform Unit 

Policy, Planning and Programs 

 

 



  

 

Introduction  

This submission supplements, and should be read in conjunction with, Legal Aid NSW’s 

submission in response to the Commission’s first consultation paper. Our initial 

submission is attached at the end of this response for ease of reference.  

Where aspects of our earlier submission are directly related to the questions asked in the 

current consultation paper, we have noted our views in this submission. 

Question 1: Preventing harm to people in detention 

In our first submission, we noted our view as to priority issues that shoud be addressed 

by the National Preventive Mechanism (NPM) in order to identify and respond to the most 

urgent risks of harm. Those issues are summarised and expanded on below.  

Places of detention 

Legal Aid NSW submits that the following should be prioritised for inspection: 

 the Forensic Hospital at Malabar 

 the Long Bay Hospital 

 juvenile detention facilities 

 the High Risk Management Correctional Centre within the Goulburn Correctional 

Complex 

 extremely remote onshore immigration detention centres 

 the Mum Shirl Unit at Silvewater Correctional Complex, and 

 the Mental Health Screening Unit at Silverwater Correctional Complex. 

In relation to Long Bay Hospital, we note that this facility, which is within the Long Bay 

Correctional Centre, is declared as a mental health facility for the purposes of the Mental 

Health Act 2007 (NSW). In this capacity, the facility detains ‘forensic patients’ and 

‘correctional patients’ who require treatment in a mental health facility.1  

The Royal Australian and New Zealand College of Psychiatrists opposes the use of 

involuntary treatment within a correctional setting. Their policy position is that where a 

patient becomes so mentally unwell that they require involuntary treatment, they should 

be transferred to a mental health facility outside of a correctional centre.2 At the heart of 

this position is the ‘principle of equivalence’, that is, that a mentally ill person should be 

treated the same regardless of their status. This principle is set out in the United Nations 

                                              

1 Under the Mental Health (Forensic Provisions) Act 1990 (NSW), a forensic patient is a person who is 
unfit to be tried, or who has been found not guilty by reason of mental illness. A correctional patient is 
a prisoner who is a ‘mentally ill person’ and who requires treatment in a mental health facility.  
2https://www.ranzcp.org/Files/Resources/College_Statements/Position_Statements/PS-93-
Involuntary-mental-health-treatment-in-c-(2).aspx 

https://www.ranzcp.org/Files/Resources/College_Statements/Position_Statements/PS-93-Involuntary-mental-health-treatment-in-c-(2).aspx
https://www.ranzcp.org/Files/Resources/College_Statements/Position_Statements/PS-93-Involuntary-mental-health-treatment-in-c-(2).aspx


 

Standard Minimum Rules of the Treatment of Prisoners (the Nelson Mandela Rules),3 the 

United Nations Principles for the Protection of Persons with Mental Illness and the 

Improvement of Mental Health Care4 and the United Nations Convention on the Rights of 

Persons with Disabilities.  

Australia’s obligations under these instruments create an impetus for urgent review of 

Long Bay Hospital by NPM bodies. The partially heard inquest into the death of Mr David 

Dungay at this facility may result in recommendations that will assist NPM bodies in this 

process.  

In relation to the Mental Health Screening Unit at Silverwater, although this unit is not a 

designated mental health facility, prisoners detained in the unit often have serious mental 

illness, and may be subject to involuntary treatment through a Community Treatment 

Order. 

Issues for consideration during inspection of specialised units that detain people with 

mental illness should include whether officers have appropriate training in dealing with 

inmates with mental health issues.   

Detention practices 

Legal Aid NSW is concerned about the use of seclusion in correctional centres, juvenile 

detention facilities and mental health facilities, and consider that this practice requires 

urgent attention. Our initial submission noted the following issues of concern: 

 the routine use of seclusion for some forensic and involuntary civil patients, and in 

a number of cases, the use of seclusion on an ongoing basis for many years.  

 the use of ‘dry cells’ in adult correctional centres for inmates on suicide watch. We 

have not had recent reports of this occurring, but would still recommend this 

practice be considered by any NPM. 

 the use of segregation units in adult correctional centres as punishment, without 

review. 

 the use of isolation as a behaviour management approach for juvenile detainees. 

Our understanding is that practices have improved in this area in NSW, but we still 

consider this to be a priority for inspection given that these practices have 

disproportionately affected Aboriginal young people in detention, and young 

detainees with intellectual disabilities and mental health problems.  

Our initial submission also noted overcrowding, frequent movement of detainees, and 

under-resourcing of mental health care as critical issues in prisons. In our experience, 

using shared cells as a result of overcrowding increases the risk to detainees, including 

the risk of sexual assault by cellmates.  

                                              

3 See for instance United Nations Standard Minimum Rules for the Treatment of Prisoners (the Nelson 
Mandela Rules) A/RES/70/175, Rule 109. 
4 Adopted by General Assembly resolution 46/119 of 17 December 1991. 



 

In relation to immigration detainees, we suggest that urgent consideration should be given 

to the random and arbitrary movement of detainees, the use of prolonged and indefinite 

detention, and access to psychiatric treatment. We suggest that greater accountability on 

the part of detention centres is required, including maintenance and inspection of records 

relating to the use of force against detainees, self-harm by detainees, and treatment 

provided to detainees who have self-harmed.  

Categories of detainees 

Our first submission noted our particular concerns in relation to: 

 immigration detainees 

 mentally ill detainees  

 young people 

 inmates with high risk classifications 

In addition to the above individual categories of detainees, we submit that immediate focus 

should be on oversight of people who are detained under more than one regime, that is, 

people with ‘dual detention status’.  

Dual detention status might arise in the following scenarios: 

 Correctional patients who are both prisoners and involuntary patients under the 

Mental Health Act 2007 (NSW) (see Long Bay Hospital above). 

 Forensic patients with mental illness who are detained in prisons due to a lack of 

beds in the Forensic Hospital and to a lesser degree, other less secure mental 

health facilities. There are consistently 20-30 forensic patients in NSW who require 

care and treatment in a mental health facility, but who cannot be transferred due to 

a shortage of beds. Some patients remain in prison for up to four years while 

waiting for a bed, often within mainstream prison populations or within the Mental 

Health Screening Unit at Silverwater Correctional Centre. These patients have not 

been convicted of any crime, and detention within a prison environment may 

constitute a breach of article 9 of the International Covenant on Civil and Political 

Rights. 

 Similarly, forensic patients with cognitive impairments are improperly detained in 

prisons due to a lack of alternative accommodation. These patients are particularly 

vulnerable to abuse, but often spend a long time in custody because there are 

inadequate pathways to help them transition to community life. In turn, the 

preventative detention regime for forensic patients in NSW is more likely to apply 

to these individuals, because they have not had an opportunity to demonstrate that 

they can be safely released into the community. This is a problem that has 

persisted in NSW for many years and is likely to continue in the absence of 

independent oversight and intervention. 



 

 Older forensic patients who are detained in the Kevin Waller unit at Long Bay 

Correctional Complex. These patients are often at increased risk of harm to 

themselves and to others, due to their age and cognitive impairment. Despite this 

risk, we are aware that inmates in this unit share cells. Further, oversight of the unit 

is by Corrective Services NSW, rather than Justice Health & Forensic Mental 

Health Network.  

 Immigration detainees who are transferred to mental health facilities for treatment 

as involuntary patients under the Mental Health Act 2007 (NSW). In these cases, 

there can be considerable differences of opinion between Serco guards and health 

professionals as to how supervision is implemented in a secure health care 

environment. We understand that Serco, under the direction of the Australian 

Border Force, insists on line of sight supervision at all times within the mental health 

facility. This includes during medical examinations and procedures, and while the 

patient uses the shower or toilet. This can be especially distressing where the 

patient’s illness involves delusional thoughts about the guards.  

The NPM bodies should develop coordinated responses to the risks posed to people 

detained under multiple regimes.  

Other priorities 

There have been a number of coronial inquests into deaths in places of detention in NSW 

in recent years. We suggest that it should be a priority for the NPM bodies to review and 

monitor the recommendations made in coronial inquiries of this nature.  

Question 2: Places of detention 

Legal Aid NSW submits that the categories of ‘place of detention’ that are subject to visits 

should be as broad as possible, to facilitate accountability and transparency across all 

circumstances where a person is involuntarily detained.  

We suggest that the following primary places of detention should be included:  

 correctional facilities  

 juvenile detention facilities 

 immigration detention centres, including offshore centres  

 police lock-up facilities  

 mental health facilities that accommodate involuntary patients 

 forensic mental health facilities.  

We note the Australian Government’s indication that OPCAT implementation will focus on 

primary places of detention. Based on our casework experience, we agree that primary 

places of detention should be a priority for inspection. However, we agree with the 

Commission’s suggestion in the Interim Report that any definition should be flexible 

enough to allow for all places of detention to be considered and inspected if required. In 



 

particular, we consider the following secondary categories of places of detention should 

be included: 

 court holding cells 

 vehicles used to transport people to or from a place of detention 

 secure community accommodation facilities for people exiting prison. 

Question 3: Consultation  

Civil society organisations and detainee advocates have an important role to play in 

providing ongoing input to the NPM bodies.  

A relationship of trust can be an essential prerequisite for detainee disclosures about ill-

treatment. Those tasked with inspecting places of detention are unlikely to obtain a full 

picture of the issues faced by detainees, who may be hesitant to make full disclosures to 

strangers, especially those who may be viewed as part of the institutional framework.  

This is evident from the Chisholm Behaviour Program, which we discussed in our initial 

submission. The program operated for 12 months, and reportedly involved the isolation of 

juvenile detainees for 22-23 hours per day. Despite the existence in NSW of an Official 

Visitors scheme, and an Inspector of Custodial Services, the problems with the program 

only came to light when detainees made complaints to their trusted lawyers at the 

Aboriginal Legal Service and Legal Aid NSW.   

Organisations and individuals who have established ongoing relationships of trust with 

detainees are likely to be a valuable source of information regarding the conditions 

detainees face. This may include mental health professionals and other medical staff who 

have contact with detainees.  

We submit that the NPM bodies should work in partnership with such organisations, 

including Legal Aid NSW.  

Question 4: Core principles 

Legal Aid NSW suggests that all NPM bodies should be governed by a consistent human 

rights-based legislative framework, which includes the following items: 

 A description of the membership of the inspection body, including a requirement 

that membership include people with a range of qualifications, including a 

pyschiatrist or a psychologist 

 A description of the body’s powers, including unfettered access to places of 

detention, and the power to privately interview detainees, officers and other staff 

 Confidentiality provisions protecting communications with informants 

 Explicit reference to the body’s mandate under OPCAT and the relevant purposes 

of inspection 

 Clear reporting obligations, and requirements for agencies to engage with the NPM 

in relation to implementation 



 

 Information sharing provisions as required. 

Question 5: The Commission’s interim report 

Legal Aid NSW is broadly supportive of the Commission’s proposals, as outlined in the 

Interim Report, subject to the comments below.  

Proposal 4 – resourcing of NPM activities 

OPCAT is a nationally binding instrument. To be a catalyst for improvement and 

prevention, the framework should be implemented in a uniform way throughout Australia.  

The Australian’s Government’s stated preference is for a ‘mixed-model’ NPM, which, in 

our view, carries some risk of inconsistency in implementation. If a mixed model approach 

to the NPM is taken, Federal Government oversight and funding of OPCAT will be critical 

to mitigate this risk.  

Proposal 7 – minimum conditions of detention 

We suggest that the minimum standards should be based on Australia’s obligations under 

international law, and informed by non-binding international instruments. For example, 

they should be linked with the Nelson Mandela Rules, the Principles for the Protection of 

Persons with Mental Illness and the Improvement of Mental Health Care, and the Untied 

Nations Convention on the Rights of Persons with Disabilities.  

Standards related to the provision of essential services such as health care should include 

explicit reference to mental health services.  

As we noted in our initial submission, specific standards should be developed in relation 

to the detention of young people. Inspection processes should be also be tailored to 

ensure that they are appropriate for children and that they give children an opportunity to 

be heard.  

Proposal 8 

Legal Aid NSW suggests that the independent body should also retain people with 

expertise in mental health and disability for the purposes of developing national standards.  

Proposal 11 

We suggest that Legal Aid NSW would be a useful stakeholder to include on any advisory 

committee established to support implementation. We represent clients who are detained 

across the spectrum of detention environments. Our diversity of experience with different 

places of detention would be a beneficial resource to NPM bodies.  

Proposal 12 

In Proposal 12, the Commission proposes that federal, state and territory governments 

assign overarching policy responsibility for OPCAT compliance and detention policy, as 



 

well as co-ordination, to the department or agency in each jurisdiction that has 

responsibility for overseeing human rights compliance and that has a broad mandate in 

relation to detention.  The discussion in the Consultation Paper suggests that this would 

be the Department of Justice in NSW. 

Legal Aid NSW would have some concerns about this course. OPCAT requires that 

inspection bodies must have functional and structural independence from the departments 

that they scrutinise. Our initial submission outlined our concerns in relation to the 

independence of existing inspection bodies in NSW, and the need for these shortcomings 

to be remedied as part of the implementation process. In our view, assigning policy and/or 

oversight responsibility for OPCAT to the NSW Department of Justice raises similar 

concerns. The Department of Justice manages adult correctional centres and juvenile 

detention centres in NSW.  We therefore consider there to be a risk of perceived and 

actual conflict of interest if the Department of Justice is given policy responsibility for 

OPCAT.  Further, while the Department of Justice has a mandate in relation to places of 

detention in the criminal justice system, it does not have responsibility for mental health 

facilities or immigration detention facilities.  This may limit the ability of OPCAT to achieve 

the stated objective of coordinating and harmonising detention policy.  

If one body in each jurisdiction is to be given policy responsibility for OPCAT, we 

recommend that the body be independent from the services it inspects.  Given that no 

agency in NSW has a clear mandate for overseeing human rights compliance, or has a 

mandate in relation to all places of detention, further consideration as to the appropriate 

agency to undertake this role is required.   We suggest this occur once more is known 

about the NPM model and how it will operate and impact on existing NSW agencies.  One 

option may be to consolidate existing inspection bodies in NSW under a different agency, 

such as the NSW Ombudsman, and give that agency responsibility for OPCAT.  
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segregation because he trashed his cell after learning of his mother’s death. He 

attempted suicide, and now has auditory hallucinations as a result of the isolation.43 

 

Even after the end of the program, there have been reports that ‘detainee risk 

management plans’ have seen child detainees confined to their cells for 23 hours per 

day for 10 days.44 

 

 

The Chisholm Behaviour Program was in operation for twelve months, despite the 

inspection regime under the CDC Act and fortnightly visits by official visitors. The problems 

with the program were brought to light when the young detainees made complaints to their 

lawyers at the Aboriginal Legal Service and Legal Aid NSW. This relationship of trust was 

central to the disclosure. This is important to note in any framework for the inspection and 

monitoring of children’s detention facilities under OPCAT. Children, particularly 

Indigenous children, need time to establish a relationship of trust before they will engage 

with adults. It is not sufficient to send in a stranger to visit a facility and expect to get a full 

picture of conditions. 

The case study above relies upon media reports because, two years after the program 

ceased, there is no publicly available information about these allegations, other than a 

brief reference in the Ombudsman’s report to ‘complaints alleging many boys were being 

kept isolated for lengthy periods’ and ‘evidence of lengthy periods of separation’.45 The 

Ombudsman also noted that he should have been notified when a detainee is segregated 

for more than 24 hours, but this did not occur in the case of the Chisholm Behaviour 

Program.  

There was no reference to the Chisholm Behaviour Program in the 2015-16 annual report 

of the Inspector of Custodial Services. On 4 November 2016 the Inspector began an 

inspection of ‘the use of separation, segregation and confinement of detainees in juvenile 

justice centres’, with particular reference to the Chisholm Behaviour Program and the use 

of detainee risk management plans. Legal Aid NSW welcomes this review.  

Some of the problems with the program could have been prevented if the CDC Act 

required detention centres to publish information about their behaviour management 

programs, particularly those that involve the isolation of detainees. This would facilitate 

the proper inspection and monitoring of juvenile detention centres, and contribute to the 

effectiveness of the NPM. 

Legal Aid NSW remains concerned that, even after the closure of the Chisholm Behaviour 

program, Juvenile Justice may be relying upon isolation to manage the behaviour of 

detainees. Detainee Risk Management Plans (DRMPs) can include isolation for up to 23 

hours a day with restricted access to programs, no contact with other detainees, limited 

                                              

43 J Maley, P Begley, ‘Kids self harm in custody, launch legal action against government’ Sydney 
Morning Herald 4 November 2016. 
44 P Begley, J Maley, ‘Corrections Minister signals rethink on isolation of children in custody’ The Border 
Mail 14 July 2017. 
45 NSW Ombudsman Annual Report 2015-16, 74. 



 

 




