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Summary of submission 
The applicant in these proceedings, Gateway Lifestyle Residential Parks Pty Ltd (ACN 151 791 605) (Applicant) owns and operates a number of residential parks for residents over the age of 50.  These parks are known as the Gateway Lifestyle Residential Parks (the Residential Parks). 
The Applicant asks that the Commission:
confirm that the activities engaged in by the Applicant are covered by a permanent exemption contained in the Aged Discrimination Act 2004 (Cwth) (ADA) and are lawful; 
or in the alternative;
grant to the Applicant a temporary exemption for up to 5 years under section 44(1) of the ADA from the operation of sections 28, 29 and 30 of the ADA.
The Applicant intends to expand its business by future acquisitions and to implement the existing model in new parks as they are acquired.  The Applicant therefore seeks orders in respect of the current Residential Parks and for any future Residential Parks which are acquired by the Applicant to operate under the same model.
Background – the Residential Parks 
The Applicant owns and operates a number of residential parks in New South Wales and Queensland.  Each Residential Park currently offers relatively the same homogenous product and operates under the relevant legislative regime regulating manufactured homes in the jurisdiction in which they operate i.e. the Manufactured Homes (Residential Parks) Act 2003 (Qld) and the Residential Parks Act 1998 (NSW). 
Under the model, the Applicant offers an affordable housing product for the over 50’s market. The model adopted is the same in each Residential Park.  
The Applicant focuses its efforts in the middle to lower socio demographic areas.  
The essential components of the model are as follows:
0. Residents purchase a home (as a chattel) and lease the site on which the home is placed in the Residential Park. 
The resident’s tenure is secured by a right of occupation under a site agreement which is protected by the relevant state legislation. 
A selection of homes is offered for construction or purchase with a consistent price range of $245,000-$420,000.
Site fees are consistent across the parks at between $130-$200/week.
The site fees cover rent of the site, administration, rates, access to services and facilities on site and maintenance of those services and facilities.
The Applicant has operated this model for the last 3 years. 
Residential Parks 
Particulars of the Residential Parks owned and operated by the Applicant at the time of lodging this application are as follows:
0. Gateway Lifestyle Brisbane River Terraces, Goodna, Queensland
Established September 2011
Number of current residents 99
Number of current residents over 50 - 99
Gateway Lifestyle Bayside, Tingalpa, Queensland 
Established December 2009
Number of current residents 165
Number of current residents over 50 - 152
Gateway Lifestyle Aspley, Queensland
Established December 2012
Number of current residents 4
Number of current residents over 50 -  4
Gateway Lifestyle Redlands, Birkdale, Queensland
Established October 2012
Number of current residents 80
Number of current residents over 50 - 80
Stanhope Gardens, Stanhope, New South Wales
Established September 2011
Number of current residents 272
Number of current residents over 50 - 270
Gateway Lifestyle Bass Hill , Sydney, New South Wales
Established October 2010
Number of current residents 45
Number of current residents over 50 - 45
Gateway Lifestyle Grafton, New South Wales
Established October 2012
Number of current residents 88 
Number of current residents over 50 - 88
Gateway Lifestyle Napean Shores, Penrith, New South Wales
Established June 2012
Number of current residents 140
Number of current residents over 50 140.
Application of the Act 
There is no current exemption under state legislation available which is applicable to the residential park model owned and operated by the Applicant. 
The Applicant wishes to continue operating its Residential Parks for residents over the age of 50 and accordingly seeks confirmation that its current activities are covered by a permanent exemption covered under the ADA or alternatively asks that the Commission grant a temporary exemption under section 44(1) of the ADA from the operations of section 28, 29 and 30 of the ADA. 
The Applicant is a trading or financial corporation within the meaning of paragraph 51(xx) of the Commonwealth Constitution.
Section 9 of the ADA provides that the ADA has effect throughout Australia subject to the provisions of section 10. 
Section 10 states that there are certain provisions (the limited application provisions in the ADA) which have limited application. The limited application provisions include the provisions contained in divisions 2 and 3 of part 4 of the ADA and include the provisions that apply to this application for exemption, namely sections 28, 29 and 30 of the ADA. 
Section 10(8) of the ADA relevantly provides that the limited application provisions do have effect in relation to discrimination by a trading or financial corporation formed within the limits of the Commonwealth. 
Sections 10(9) relevantly provides that the limited application provisions have effect in relation to discrimination by a trading or financial corporation formed within the limits of the Commonwealth to the extent that the discrimination takes place in the course of the trading activities of the trading corporation.
The Applicant is a trading or financial corporation formed within the limits of the Commonwealth and the activities the subject of this application take place in the course of the trading activities of the Applicant.
The Applicant therefore submits that the Commission has the power to consider this application and it is appropriately commenced in this jurisdiction. 
Who is seeking the exemption?
The Applicant in these proceedings is Gateway Lifestyle Residential Parks Pty Ltd (ACN 151 791 605).  The activities the subject of this application take place in the course of the operation of the Residential Parks which are owned and operated by the Applicant.
How long is the exemption sought for?
In the event it is found that an exemption is necessary, the Applicant seeks the maximum period permissible under the Act i.e. 5 years.
What circumstances and activities are to be covered by the exemption?
Temporary exemptions may be granted from various provisions of the ADA which make discrimination unlawful.  The Applicant seeks a temporary exemption under the ADA that its activities are not unlawful discrimination as it is described in either sections 28, 29 or 30 of the ADA. 
Section 28 of the ADA relevantly provides that it is unlawful:
for a person who, whether for payment or not, provides goods and services or makes facilities available, to discriminate against another person on the ground of the person’s age by refusing to provide the other person with those goods and services; or
to make those facilities available to the other person or in the terms and conditions on which the first person provides the other person with goods or services; or 
in the manner in which the first person provides the other person with those goods and services or makes those facilities available to the other person.
Section 29 of the ADA relevantly provides that it is unlawful:
for a person to discriminate against another person on the ground of the person’s age by refusing the person’s application for accommodation; or 
in the terms and conditions on which the accommodation is offered to the other person; or 
by deferring the application for accommodation or according to the other person a lower order of precedence in any list of applicants for that accommodation.
Section 29 defines accommodation to include residential accommodation.
Section 30 of the ADA relevantly provides that it is unlawful:
for a person to discriminate against another person on the ground of the other person’s age by refusing or failing to dispose an interest or interest in land to another person; or 
in the terms and conditions on which in a state or interest in land is offered to the other person.
The model offered by the Applicant is the same in each Residential Park and includes the essential components detailed in paragraph 2.2 above. 
The Applicant markets their Residential Parks as being an affordable housing option (and an alternative to other similar offerings such as retirement villages) to prospective residents who are over the age of 50. 
Accordingly, the activities are activities which are potentially unlawful as they are only offered to persons over the age of 50.  
The Applicant seeks from the Commission (to the extent an exemption is required) a temporary exemption from complying with the provisions of sections 28, 29 and 30 of the ADA in relation to the provision of accommodation and services in their current Residential Parks operating under the model described and in respect of any future Residential Parks acquired or developed which operate under the same model.
Who will be affected by the application?
The persons who are likely to be affected by the outcome of this application are any persons who seek to apply to enter the Residential Parks who are under the age of 50 and (if no exemption is granted and depending on the action that the Applicant must then take) the current residents of the Residential Parks all of whom are over 50.  
The existing owners bought into the Residential Parks on the understanding that the Residential Parks provided accommodation, facilities and services specifically to people over 50 years of age. Those residents will be affected if the Residential Parks are opened up to a younger cohort as the current residents seek a quiet, affordable housing option in a community specifically created to meet the needs of older people.  
If the exemptions are not granted, it may create a financial hardship for the existing residents of the villages who may wish to seek alternative accommodation if the Residential Parks are no longer be offered purely for the benefit of residents over the age of 50.
There is no current resident of the existing Residential Parks who is under the age of 50.
The Applicant believes there are ample housing options for other members of the communities in which the Parks are operated for those under 50.
Is an exemption necessary? 
There is at least an arguable case that imposing a restriction on potential residents of less than 50 years of age from residing at the Residential Park constitutes unlawful discrimination under sections 28, 29 and 30 the ADA – see paragraph 6 above. 
The ADA provides a number of instances in which it is not unlawful to discriminate against the person on the basis of age. The ADA states that it is not unlawful to discriminate on the basis of age if the proposed conduct (that would otherwise be discriminatory):
provides a benefit to persons of a particular age;
is intended to meet a need that arises out of the age of persons of particular age; and
is intended to reduce a disadvantage experienced by particular age.
The Applicant submits that its Residential Parks fit within one or all of these permanent exemptions and that its activities are therefore lawful i.e. it is not necessary to make an application for an exemption.
The activities undertaken by the Applicant and the products and services offered in the Residential Parks are specifically created to make affordable housing products available for the over 50’s market. There is an increasing demographic demand for affordable over 50s housing. 
The Applicant’s Residential Parks provide accommodation and services that are specifically created to meet the needs of people over the age of 50 years.  They provide bona fide benefits to that group by offering a safe secure environment that offers services particular to that group’s needs. 
The existing owners bought into the Residential Parks on the understanding that the Residential Parks provided residents and services only to people over 50 years of age.  The existing residents will be adversely affected if the Residential Parks are opened up to a younger cohort as detailed above in paragraph 7. 
A manufactured home park targeted to the over 50’s is no different to the concept behind a retirement village, in terms of placing older members of our society in a community of like minded individuals.  The only difference is that state based legislation for retirement villages is more structured in terms of how age can be used as a determining factor for residents.
The product offered by the Applicant is similar to a retirement village, although falling under a different legislative regime.  Age exemptions for retirement villages are common.  For example a specific age exemption exists under the Retirement Village Act 1999 (Qld).  There is no corresponding exemption under the manufactured homes legislation in either Queensland or New South Wales.
Why should an exemption be granted?
Granting an exemption, if it is found that an exemption is required, would be consistent with the objects of the ADA. 
All things done and planned to be done by the Applicant will seek to achieve the objects of the ADA i.e. the intention of the service and facilities offered by the Applicant is to eliminate, so far as possible, discrimination against older persons by offering them an affordable source of housing that meets their needs. 
The accommodation, facilities and services offered by the Applicant allows for assistance to be given to elderly people by recognising that their particular circumstances, namely their financial means and physical restrictions, are such that housing available in the broader community is not always suitable, obtainable or affordable.  The Applicant seeks to offer a service for the over 50’s which specifically meets their needs and which is affordable and accessible. 
The Applicant is willing to agree to any reasonable terms and conditions to be imposed by the Commission if it were to grant an exemption which furthers the objects of the ADA. 
The accommodation, facilities and services on offer by the Applicant have been offered to the existing residents of the Residential Parks.  There are no current residents in the Residential Parks who are under the age of 50 so no person is going to suffer any disadvantage by any finding that either the activity sits within a permanent exemption or if an exemption is granted.
In all the circumstances, the Applicant asks that the Commission order that:
a permanent exemption applies to the Applicant’s activities and that the activities are not unlawful; 
or in the alternative
a temporary exemption be granted for a period of 5 years to the Applicant from a finding that their activities are in breach of either sections 28, 29 or 30 of the ADA.
Are there factors that may affect the processing of the application?
The Applicant has not currently sought an exemption under any state discrimination legislation as it operates residential parks across multiple states.  The Applicant will make such additional applications as the Commission determines necessary.
So far as the Applicant is aware, there is no current complaint either before the Commission under the ADA or before any state or territory authority dealing with age discrimination in relation to the subject of this application for exemption.
If the Commission considers it necessary, the Applicant is prepared to undertake consultations with people who may be affected by the proposed activity in their representative organisations.
The Applicant will make all reasonable endeavours to provide any additional information that is required by the Commission before the Commission makes its determination of this application.
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