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Australian Human Rights Commission
Level 3, 175 Pitt St Sydney NSW 2000
21st October 2013
RE:
Submission on application for an exemption under 
the Disability
Discrimination Act 1992 
(Cth)
Dear Australian Human Rights Commission
Thank you for inviting Rights In Action Incorporated (RIA) to make a submission in relation to the application made by the Department of Families, Housing, Community Services and Indigenous Affairs (
FaHCSIA
), now known as Department of Social Services.
RIA
 is and independent individual advocacy agency funded under the National Disability Advocacy Program (NDAP) and advocates for people with disability living in Cairns 
Yarrabah
, Atherton and 
Mareeba
.
There are three Australian Disability Enterprise (ADE's) a
gencies operated by the Endeavour Foundation in Far North Queensland. ADE 
centres
 include Cairns, 
Mareeba
 and 
Innisfail
. Combined, these 
centres
 host over 100 supported employees with an intellectual disability.
RIA submits that the Australian Human Rights Commission 
should not 
grant the three year exemption. We believe that granting an exemption for the Commonwealth and Australian Disability Enterprises (ADEs), permitting the use of a wage assessment tool would b
e unlawful and discriminatory towards people with intellectual disability, and inconsistent with the objects of the 
Disability Discrimination Act.
The exemption and continued use of the BSWAT tool is not necessary or reasonable, as there are other producti
vity wage tools that can be readily used to pay fair wages to supported employees.
I present an analogy, which has already been put to 
FaHCSIA
 by our office for your consideration.
"A person of importance is pulled over in his car by the Police.
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The Police Officer after inspecting the vehicle informs the man that the car is not roadworthy and hands him 
a 
defect notice, rendering the vehicle from further use until the repairs have been completed.
The man objects to this as he claims needs his vehic
le to travel to work and states he is unable to afford to pay for the repairs at this time.
The man proceeds to court and asks the Magistrate to grant him an exemption to continue to drive his vehicle until he can afford to have it fixed. He acknowledges a
nd argues that he should be allowed to continue to drive the vehicle even though it is a safety risk and could potentially cause harm to others whilst on the road.
Do you think the Magistrate should grant the exemption? Are there no other options for this 
man to get to work safely? Is he so important that the Magistrate should change the rules?"
Granting an exemption from the disability discrimination law would be inconsistent with explicit statements of international human rights law and with the objects o
f the DDA,
Yours Sincerely
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Rights In Action Incorporated Is an independent advocacy agency for people with a disability, and part of the National Disability Advocacy Program funded by the
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Rights In Action 
Inc
 
Independent advocacy for people with 
disAbilities
 
Suite 5 Ground Floor Professional House 88 Abbott Street, Cairns Old 4870 PO Box 1041N, North Cairns, Old 4870 Phone: (07) 4031 7377 Facsimile: (07) 4031 7383 
Email: 
Robyn.renton@rightsinaction.orq
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RIA submission does not in support of the
FaHCSIA
 application for an exemption under
the Disability Discrimination Act 1992 (Cth)
) (
Via Email:
legal@humanrights.gov.au
 
Prepared by:
Robyn Renton, Manager
Date:
21
st
 October 2013
We request this submission to be treated CONFIDENTIAL and not posted on the 
AHRC internet site.
Notice of application for temporary exemption
Rights In Action acknowledge that the Australian Human Rights Commission has received an application from the Department of Families, Housing, Communities and Indigenous Affairs (
FaHCSIA
) requesting a three yea
r exemption to allow the Australian Disability Enterprise Services (ADE's) to continue the use of the Business Services Wage Assessment Tool (BSWAT) to assess and pay wages to their employees.
FaHCSIA
 
(the applicant) 
seeks the exemption to address the implications of the Federal Court Judgment: 
Nojin & Prior v Commonwealth 
[2012] FCAFC 192.
The applicant is seeking the exemption to continue to use the BSWAT while alternative wage setting arrangements are being consider
ed, devised and/or established and implemented by 
FaHCSIA
.
Overview
Rights In Action (RIA) is pleased that in May 2013 the Federal Court declared the current use of the BSWAT unlawful and discriminatory under the 
Disability Discrimination Act 1992.
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We believe that the continued use of this tool is unlawful and in breach of the UN Convention of the Rights of Persons with Disability.
Article 5 - Equality and non-discrimination
Article 16 - Freedom from exploitation, violence and abuse (in particular "protection the person from all forms of exploitation")
Article 27 - Work and employment
Basis for Objection 
) (
FaHCSIA
 requires that funded services meet the legislative quality assurance standards of the Disability Services Act (1986) (Cth)
Objection 1:
ADE's using the BSWAT tool to access and pay their supported employees will have a major non conformity as they 
are unable to meet Standard 9 — Employment Conditions — rights to fair wages and conditions.
Recommendation 1:
All ADE's discontinue the use of the BSWAT tool.
FaHCSIA
 claims that the closure of ADE's resulting in unemployment for workers with disability may be necessary as it would be difficult to move immediately to an alternative wage setting arrangement.
Objection2:
All ADE's follow the Supported Employment S
ervices Award 2010. 
Recommendation 2:
This Award is an appropriate industrial instrument that complies with the 
Fair Work Act 2009 
including the National Employment Standards and the National Minimum Wage Order 2013. The Award, also includes flexibility to
 meet the individual needs 
(Clause 7), 
and lists 30 alternate supported wage assessment tools 
(Clause 14.4)
FaHCSIA
 consultations, "Future of Wage Assessments in Australia Disability Enterprises conducted in July 2013 
emphasised
 "a fair days work for a fai
r days pay". 
FaHCSIA's
 Consultation Paper Summary identified that:
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"There was general agreement that the objectives of the wage assessments need to be grounded on the Convention on the Rights of Persons with Disability.
Most advocates supported the introduction of the Supported Wage System into the Australian Disability E
nterprises. This position was also supported by some representatives of the Australian Disability Enterprises, usually on the basis that it would place them on equal footing with other employer."
Objection 3.
The ADE's assessing and paying productivity wages under the BSWAT tool is proven to be unfair.
Recommendation 3:
FaHCSIA
 conduct an evaluation of the each ADE currently using the BSWAT tool to ensure that:
The funded ADE provider is an effective Employer, providing supported employment activities for people with disability and not a "day service program". Where it is identified that {he activities of the ADE are not employment related, the ADE cease to recei
ve funding as a Supported Employment provider.
The funded ADE is paying the supported employee no less than the Special National Minimum Wage 2, 3 or 5 under the National Minimum Wage Order 2013 of no less than $78.00 per week or $2.05 per hour or in excep
tional cases no less than the minimum of 10% assessed productivity assessed wage of $1.64 per hour with a high level of assistance. Where it is identified that any supported employee is currently paid below the above rates, the supported employee wage must
 be amended immediately.
Recommendation 4:
That 
FaHCSIA
, assist ADE providers to identify current supported employees who choose to transition to an "open employment" pathway. This supports the 
Inclusive Employment 2012 — 2022 
paper released in May 2012, a
nd a vision for 
inclusive employment.
FaHCSIA
 commits to redress the current legislative and systemic issues related to the current ADE & DES concurrency arrangements to support the workers transition.
Conclusion: 
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Rights In Action is strongly opposed to the application by 
FaHCSIA
 for a three year exemption under the 
Disability Discrimination Act 1992.
We believe to continue to use the BSWAT tool as a wage assessment tool would contradict the significant outcome of the Federal Court; 
Nojin & Prior v Commonwealth 
[2012] FCAFC 192, in May 2013 finding the Business Supported Wage Assessment Tool as unlawful
 and discriminatory.
We thank the Australian Human Rights Commission for an opportunity in providing our submission and look forward to a positive outcome for supported employees with disability.
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