Disability Service Provision and the role of the DDA
A discussion paper from ACROD

Reform, HREOC and the DDA

The Federal Government’s stated objective for people with disabilities is full inclusion in all aspects of community life. This gives rise to the five strategic elements of equity, inclusion, participation, access and accountability. 

The overarching issue for members of the disability community is how to make the changes necessary to secure this objective and its elements without causing unintended consequences or a backlash. And the key question for this Summit is the most fruitful use to be made of the DDA in a strategy that of its nature must be developed and pursued on numerous fronts, both positive, through public education and demonstration, and negative, through various types of adversarial action.

Thus far there has been a reasonable balance between what might be termed the proactive and litigious strands in HREOC’s mission. Too much faith in education and exhortation leads inevitably to disappointment; a body like HREOC has to have teeth. On the other hand, excessive litigation — or gratuitous public confrontation of any kind — only encourages deadlock, or worse. In such circumstances, those who suffer most will be the very people in whose name the confrontation has been brought about.

Recognition of ‘unjustifiable hardship’ as a reason for not allowing a claim of discrimination to override all other considerations is also an implicit recognition that progress towards inclusion should be evolutionary and preferably involve the support of all stakeholders concerned. There are costs and benefits – and not only financial ones — to be weighed in any action to remove discrimination. 

While it is primarily through complaint and subsequent adjudication that the boundaries of legitimate and wrongful discrimination have to date been drawn, there is a serious danger that over-zealous use of complaint, especially in law, would encourage preventative action on the part of those who might be subject to it. This would be particularly true, for instance, of employers who have discretionary power to make appointments. Put simply, many would anticipate litigation by not hiring people who would have the opportunity — because of their disability — to litigate. This would not, of course, be the intended consequence of the original complaints; but unintended consequences can be far more damaging and long-lasting than those which are deliberate.

Barriers to be overcome

It is in this context that the proper role of the DDA might usefully be discussed. There are three major kinds of problem which a long-term strategy to promote full inclusion has to tackle: 

· Outright discrimination, whether direct or indirect.

· Inadequate resources or facilities.

· Confused or uninformed thinking, which has discriminatory consequences.

These problems may be encountered separately or (more often) in combination. While in any given case the most effective means of dealing with them will depend on particular circumstances, it is reasonable to suppose in general that complaint and sanction are appropriate to instances of outright discrimination; complaint, demonstration and argument when the problem is inadequate resources; and education when it is confused or uninformed thinking.

Clearly, the DDA is an instrument which has greatest impact in the first case. Equally clearly, its effectiveness has been and will continue to be greatly enhanced where it is allied to more affirmative initiatives. On the other hand, if it is not used astutely, it could easily become an inadvertent means by which the condition and systemic disadvantages of people with disabilities are aggravated, helping create a hostile environment in which all efforts at promoting greater inclusion would be frustrated. 

The case of fair wages and employment 

In the area of supported employment services, for instance, excessive litigation about poor wage levels and processes could easily turn justifiable criticism into an unwarranted attack on the legitimacy of specialist employment services in themselves; and through catch-all hyperbole (which cannot withstand empirical examination) have the very opposite effect to what it was intended to achieve. That is, life could well be made considerably worse for those people with disabilities who would no longer be considered for employment any kind.

It is true that some employers in supported services pay unfairly low wages. The important question is what should be done about it. ACROD is actively involved in a detailed, practical program of employment reforms which have the objectives of:

· rendering viable an employment option which people with disabilities have chosen and in which they have clearly indicated they want to remain;

· establishing mandatory processes for wage determination that are rational, transparent and fair;

· ensuring that supported employment services have the capacity to pay such fair wages; and

· confirming, through Quality Assurance, that ‘incapacity to pay’ is not an acceptable criterion for employers’ paying low wages.

On the question of wages, the Federal Government’s own research indicates that currently there is no appropriate wage determination tool for national adoption across the sector. In the case of people with disabilities — as for anyone else — a fair wage is a wage linked by objective and transparent means to a person’s skills and productivity. It is not necessarily a high one. 

The impact on employment opportunities in Business Services of a mandatory minimum wage determined by factors other than skills and productivity would be large and deleterious. The inevitable job losses would fall on employees with high support needs and low productivity. Unless the Commonwealth Government agreed to underwrite such a minimum wage — that is, move well beyond its current funding commitment — the right of such people to employment would be effectively denied.

ACROD’s policy in this area is not based on unreachable ideals or ideology, but a clear-headed understanding of the interests of all the stakeholders involved and a commitment to evolutionary change that will not be self-defeating. Such change cannot be secured by the use of adversarial tools like the DDA. It requires the use of HREOC’s more positive techniques of education and advocacy, in conjunction with other mechanisms. 

Implications

By far the most constructive way to proceed is to develop and advocate positive objectives and strategies. The ideal of a non-discriminatory reality should, obviously, underlie those objectives and strategies but not dictate unrealistic and self-defeating, short-term tactics. Systemic change of the sort all members of the disability community wish to see requires patient and judicious use of the instruments at our disposal. There is a place for litigation, just as there is a place for discomforting assertiveness and even provocation. But we must be careful to choose appropriate means for given ends. If we do not exercise such caution, such progress as has been made could well be thrown into jeopardy.

ACROD’s own strategy, in line with this belief, is to emphasize and press ahead with positive reforms, with a view to eliminating discriminatory attitudes and practices as a natural part of making progress towards a more just and inclusive system. This is best illustrated by reference to the current reform process in employment services.

The current reform process

Since 1996, the Commonwealth Government, through the Department of Family & Community Services, has embarked on an ambitious and complex program of reforms to disability employment services. The proposed reforms — now at various stages of development and trial — include a program of change in Business (or Supported Employment) Services to improve the quality of employment assistance they provide and, at the same time, their commercial viability; a new system of assessment and referral; a new funding model (Case Based Funding).

The reforms are aimed at creating a more efficient and equitable system of disability employment service provision, with improved outcomes for people with disabilities. ACROD supports this goal and many of the underlying principles of the reform program. In particular it supports the spirit of cooperation and compromise in which the main stakeholders have approached these ventures and which is vital if the reforms are actually to benefit those whose interests all parties are pledged to serve. Brief details of the reforms’ major elements follow.

The Business Services Review 

The Business Services review is a joint initiative of ACROD and the Department of Family and Community Services. ACROD’s Board and the Government have endorsed the Review’s Final Report, A Viable Future. The Report proposes 52 recommendations designed to help:

· put Business Services on a viable financial footing (the Review found that almost one in two currently does not break even);

· provide them with the capacity to offer good employment conditions (including paying fair wages linked to an award by a transparent wage assessment tool);

· consolidate the status of supported employment as a legitimate employment option for people with disabilities (which is important if consumer choice is to be taken seriously); and

· instigate a process of continuous improvement in those services (which is essential if consumers are to have quality choices). 

As the Final Report of the Business Services Review acknowledges, their dual focus — achieving commercial viability while providing high quality support services — imposes demands on Business Services which are more complex than those faced by any other section of the small business community.     

Quality Assurance

The Department of Family and Community Services, in consultation with the industry, has developed a robust and independent quality assurance system which, if introduced, would significantly advance the provision of quality services across the disability employment sector. For this reason the initiative has ACROD’s full support. 

The proposed quality system has been long in gestation. Its development has involved extensive discussions over several years within the Disability Quality and Standards Working Group, which represents the disability sector. The system was successfully trialed last year; and was the subject of public consultations earlier this year. It enjoys the majority support of the Working Group and will involve auditing to internationally accepted standards by fully accredited auditors.

Most importantly, the system will protect the rights of employees with disabilities and provide for a fair wage. After the implementation phase, organisations failing to meet the 12 Disability Service Standards would not receive Commonwealth Government funding. This is a very substantial penalty for non-compliance.

Case Based Funding

The introduction of a new funding model — Case Based Funding — is a central pillar of the reform program. The model aims to link funding levels to individual support needs and consumer outcomes and to distribute public funds on a rational, equitable basis. ACROD’s aims in supporting this initiative are to ensure:
· That the funding formulae and levels reflect the full cost of service delivery, including administrative and infrastructure costs. If this is not done, the organisations needed to deliver services and provide choice for consumers will simply cease to exist.

· That employment outcomes reflect the aspirations of the employee, not merely meet mandatory administrative requirements (a minimum of eight hours employment a week).  What is important is the quality of the outcome, not that it meet some quantitatively defined minimum.

· That the assessment of support needs be accurate and contextual.

· That the additional costs and difficulties of service delivery in rural and remote areas be recognised and catered for.
· That casualisation of staff not be unintentionally encouraged by the new system, as service providers respond to a fluctuating demand for service.
· That there be no ‘perverse incentives’ to discourage the provision of services for people with high support needs or to reduce workers’ hours of employment.
The spirit of the current reform process is that of constructive engagement. While it is unavoidable that within the disability community there will be differences of opinion — and vigorous debate is always healthy — there are grounds for reassessing the extent to which such differences can fruitfully be pursued through adversarial tactics, especially in the public arena. 

The next ten years

From the foregoing, it will be clear that ACROD’s most general concern — not only in relation to the DDA — is that essentially adversarial methods and tools be integrated with a more positive strategy focused on public education and practical demonstration of the advantages of equity, inclusion, participation, access and accountability. In the medium to long term, far more is achieved by unobtrusive actions than any number of legal or quasi-judicial confrontations.

In considering specific areas in which HREOC overall and the DDA specifically might play a constructive role over the next decade, we bear in mind the three types of barrier referred to above — and the crucial importance of not conflating them or using methods appropriate to one in cases involving another, where they are wholly inappropriate.

Three guiding principles should underwrite all initiatives:

· To address issues on multiple fronts and by multiple means, only relying on a single instrument (like the DDA) in exceptional circumstances.

· To aim for resolutions or agreements that focus on what can reasonably be expected in given circumstances, rather than what is ideal or defined by ideology.

· To avoid unnecessary new legislation or regulations where a more effective use of established rules and instruments would have a satisfactory outcome.

On the basis of these, and given current circumstances and developments, the following are issues which ACROD considers important for strategic action over the next decade.

Standards and services

The promotion of standards throughout the disability sector is welcome, but with the qualification that those advocated be level-headed and take account of the capacity of the relevant agents or authorities to implement them. Work so far on transport standards demonstrates that good faith, a realistic timeframe and a willingness of all parties to compromise can yield sustainable results. In employment services, introduction of the new Quality Assurance system will reinforce the provisions of such instruments as anti-discrimination law. The primary objective of these standards should not be punitive, but to facilitate improvements and indicate what can be reasonably accommodated — for example, both in workplace adjustments and employees’ expectations.

Similarly, we should aim for a gradual but not dilatory improvement in generic services, not only in transport and general access but throughout the community, notably in education and communication services.

Insurance policy

Reasonable expectation is again the crucial element here. In an environment where premiums are significantly increasing across the board, it is essential that those affecting people with disabilities not be subject to even greater pressure because of misguided assumptions and fears. This applies not only to excessive caution on the part of brokers negotiating such matters as public liability, but more particularly employment conditions or pre-conditions and financial transactions (like the negotiation of mortgages requiring life assurance).

Bioengineering

DNA testing and other developments in, and applications of, gene science have numerous and potentially serious implications for the treatment of people with disabilities. From embryonic and foetal manipulation to the treatment of adult disease, scientific advances may affect the disability community in wholly unpredictable ways. It will be a major task for HREOC to keep a vigilant eye on such developments and to act promptly when required.

Education

Apart from a general commitment to the promotion and maintenance of appropriate standards, more thought needs to be given to the notion of ‘reasonable inclusiveness’ in the education system at all levels. One specific resource issue is the need to greatly improve the production of and access to educational materials in alternative formats such as braille.

Housing

There is a clear case for more public and private housing that is accessible to, or adaptable to the needs of, people with disabilities. One of the best ways of advancing this in the private sector is to convince the housing industry that, given the ageing of the general population and the increasing incidence of disability with age, it makes good business sense to build adaptable or accessible housing (tax incentives, for example, may assist in such persuasion). There is a role for HREOC in seeking to ensure that increasing proportions of public housing are adaptable or accessible.

Day and community services

A matter again primarily of resources, but also attitudes. Physical access to day or community services does not, in itself, provide for inclusion. While a few day service activities would necessitate adjustments to accommodate people with disabilities, most would not. What needs to change is the attitude and behaviour of people without disabilities; and this cannot be accomplished by confrontation, but only by cooperation and experience. It also will be one of the more difficult challenges of the decade ahead.

Conclusion

The ultimate aim of living in a non-discriminatory society would mean that people with disabilities would no longer be identified as a distinct social category. Or, to be more pragmatic, they would be regarded as no more ‘different’ from the rest of the community than are diabetics or those putting up with high blood pressure. That day, for most people with disabilities, is a long way off and it would be utopian to pretend otherwise. What is crucial for the whole disability community is that we not allow this fact to generate inappropriate strategies that only undermine their own purpose. 

Change can only come about if the relevant stakeholders understand and agree with its objectives; and are able and willing to be part of the process. If the interests of stakeholders are excluded or ignored, then efforts at change are almost certain to be counter-productive. The path now being followed by ACROD is based on a thoughtful analysis of the relevant facts and a down-to-earth appreciation of social, economic and political realities. Its intended results are not short-term and dramatic, but they are enduring.

About ACROD

ACROD is the national peak body for disability services. Its purpose is to equip and enable its members to develop quality services and life opportunities for Australians with disabilities.  

ACROD’s membership includes over 570 non-government, non-profit organisations, which collectively operate several thousand services for Australians with all types of disabilities, including intellectual, physical, psychiatric and sensory. ACROD's members are located in every State and Territory in Australia and range in size from very small to very large — two-thirds of ACROD’s organisational members have annual incomes of less than $500 000. 

In seeking to achieve its purpose, ACROD provides a wide range of advice and information to the disability services sector through a monthly newsletter, Newsfaxes, e-mail networks, conferences and seminars. Its consultative structures include a system of issues-based National Committees and State Sub-Committees, forums and interest groups that operate by correspondence/email, teleconferences and face-to-face meetings. ACROD's submissions to Government are developed in consultation with members. 

ACROD also seeks to influence public policy so that it responds to the needs of people with disabilities. ACROD works with Government on all significant disability matters. It is currently represented on more than 20 Commonwealth Government (or quasi-Government) reference groups, working parties and advisory groups, and on numerous State and Territory committees. 

ACROD has a National Secretariat in Canberra and offices in every State and Territory that focus on State issues in disability. The organisation as a whole is governed by a national Board which includes the elected Chair from each State/Territory Division as well as representatives elected directly by members. 
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