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Introduction
The topic I have been given for this paper deals with achievements (past and potential) but I have been unable to avoid discussing some issues of strategy as well.
I should state here my thanks to Commissioner Sev Ozdowski and Deputy Commissioner Graeme Innes for their agreement for me to state my own unfiltered views here. In return I should also absolve them of responsibility for those views. The purpose of this paper is to provoke debate, not to state final HREOC positions to be defended to the death.
How we assess achievements in disability rights depends on whether we focus on the discrimination law agenda or a broader human rights agenda. HREOC’s disability work for the last decade has focussed mainly on the discrimination law agenda. There are good reasons for that focus in terms of our ability to pursue achievable outcomes – although whether and how we should pursue a broader human rights agenda is always a legitimate subject for debate. 
Some of the things achieved with the DDA have involved using a public inquiry approach. This approach seems worth developing and applying further. But we need to look at other ways of using the legislation as well including continued development of organisations’ own strategies and techniques for using the power of complaints under the legislation.

This paper then discusses achievements in a number of areas covered by the DDA as well as issues in how we measure achievement.  

Discrimination or human rights more broadly

As we said in the invitation for this meeting, there are at least two levels to look at in reviewing achievements so far :

· Achievements in implementing the Disability Discrimination Act and moving towards its objective of eliminating discrimination; and 
· Progress in advancing human rights of people with disabilities more broadly.
Since it was passed in 1992, the DDA has been the main focus of HREOC’s disability work. But it is important to recognise that there is a disability and human rights agenda which is broader than the DDA.
The DDA is aimed at ensuring that people with disabilities have non-discriminatory access to services and facilities and opportunities available to other members of the community. It does not deal with issues where services or programs needed by people with disabilities are not adequate, or are badly co-ordinated between different areas of government or different States, or do not exist at all. But of course these are also real issues and many of them raise human rights issues as defined in the Declaration on the Rights of Disabled Persons, the U.N. Standard Rules for the Equalisation of Opportunities for People with Disabilities, the two human rights Covenants and other instruments. 
When I joined HREOC’s staff in early 1988, we were engaged – with NCID, ACROD and DPI – in consultations intended to produce a comprehensive report on human rights and disability, and on areas of need for increased protection. 
Out of those consultations in July 1991 we produced a “position paper”, still available on our site. This paper discussed a range of human rights issues raised in consultations. But it focused almost all its real effort on getting the best achievable disability discrimination legislation in place.  

There were some strong reasons for that narrowing of focus away from the larger universe of human rights issues. 

In those days new discrimination laws came accompanied by additional resources, including a dedicated commissioner position.
Since the Racial Discrimination Act in 1975, when national discrimination laws have been passed it has been accepted that they do not have to be restricted to the activities of the Commonwealth government itself – they cover other levels of government and private sector activity as well. 

This contrasts with the limitations of HREOC’s human rights role outside of the DDA. HREOC’s human rights functions under the HREOC Act are directed at the Commonwealth government. We do not have jurisdiction to pursue human rights issues at large more generally – whatever impression may have been gained from some of the more adventurous uses of HREOC’s jurisdiction from time to time. 

This has been one of the problems, but not the only one, in finding an effective role for HREOC on human rights issues regarding institutional accommodation for example. We have put considerable work at times in trying to identify effective avenues for action on this issue but cannot claim to have succeeded.  To some extent we have been able to defer to State Disability Services Act based processes which have more direct remedies available, and in some cases have been used very effectively, as with PWD’s actions under the NSW legislation. But I do not think we have yet seen any effective role identified for HREOC on these issues either under HREOCA or the DDA. 
We have done some important work outside of the scope of the DDA - notably on sterilisation issues. But in general we have focussed on being a disability discrimination policy unit first and foremost rather than an all purpose disability and human rights unit. 

Elizabeth Hastings was quite passionate about this – as she saw it, she was Disability Discrimination Commissioner only, and not all disability issues were her sole responsibility within HREOC.
Subsequent commissioners have all had to add the Disability Discrimination Commissioner hat to their other main position – as Human Rights Commissioner for Chris Sidoti and over the last year now for Sev Ozdowski, and as Sex Discrimination Commissioner for Sue Halliday.  
Chris Sidoti during his term argued that a virtue should be made out of the necessities of the combined role, by putting more emphasis on HREOCA based work in addition to the DDA. 

A renewed focus on HREOC roles on disability issues outside the DDA may well be desirable, but there is still a need to take into account limited jurisdiction, limited resources and limited legal powers. 

The issue of limited power under the HREOC Act is particularly important. Discrimination laws in Australia have been able to be introduced with enforceable legal remedies to back them up. This contrasts with the repeated failure of attempts in Australia to give human rights more generally enforceable legal effect through either constitutional provisions or a statutory Bill of Rights.

HREOC was intended, when it was set up, as operating in parallel with a justiciable Bill of Rights – but that was stalled by a combination of genuine concerns about the proper role of the elected and unelected branches of government, and an all too familiar campaign of wilful misrepresentation. So while the discrimination acts did provided for eventual access to legal rights, Brian Burdekin as the first Human Rights Commissioner found himself with a lack of enforceable remedies and limited to political and publicity approaches – inquiries, reports, submissions,  press conferences and so on. 
I think we have shown over the years that these approaches available to a Commissioner and to HREOC can also be made to be very effective. 
But effectiveness this way is less certain, and takes a far greater investment of effort and resources, than if there is a legal remedy available to bring relevant parties to the table. 
The type of national inquiries which Brian Burdekin made his trademark – the homeless children and mental illness inquiries, and the inquiry led by Ron Wilson on separation of Aboriginal children from their families – were million dollar exercises with a dedicated project team conducting hearings across Australia. They stretched over years and severely stretched HREOC’s resources, even in the days when we had substantially greater resources available than now, to the point that they limited the ability of organisation to attempt much other strategic work on any other issue.  A Burdekin style inquiry now on any one set of disability issues, for example, would mean severely limiting our ability to work on issues of concern to other parts of the disability community. 
Public inquiries

In HREOC’s disability work we have perhaps made something of our own trademark in a more modest scale of public inquiry. This sort of inquiry places heavy emphasis on use of the internet to disseminate and gather information more quickly and cheaply. The more expensive and logistically demanding method of face to face hearings is only used much more sparingly, for example once internet based submissions and discussion have identified issues, options and the key parties with information and ideas to contribute. 
This new style of inquiry is our standard method for assessing temporary exemption applications under the DDA. 
We have also applied it with good success to a small number of complaints where we have sought, and the HREOC President has agreed, to have a complaint investigated by a public inquiry method because of the broad significance of the complaint and the need for broader input than the parties can provide. 

This approach though is only applied where the complaint is handed over to disability policy staff, and there are only three and a half of us, so there are limits on how many of these inquiries we can run. 
In any case, just the fact that a complaint involves a matter of public interest does not by itself mean it needs a public inquiry by HREOC. In many cases the standard HREOC complaint handling process may be just as or more appropriate for resolving the particular complaint. 

The need for broader community input sometimes makes a HREOC public inquiry approach desirable, but it may often be equally or better able to be addressed by disability organisations seeking input themselves before the making and during the running of complaints – through the websites that most peak organisations now have and through on line discussion groups, for example. 
The need for public exposure of an issue as part of using the complaint process in an effective political strategy is obviously one of the things that may make a HREOC inquiry and report desirable for complainants. But there is no legal reason why disability organisations cannot make public the fact that they have made, or are considering making, a complaint, as part of their strategy. 
Whether that will improve the prospects for resolving the issue or not is a matter for organisations to judge for themselves. But one of the things I would like to see discussed at this meeting is how the disability community could use the DDA, including complaint processes, more actively as part of political strategies for achieving a non-discriminatory reality.  
Not every inquiry we conduct needs to be a complaint based or exemption based inquiry.
I confess I have been surprised by the degree of success we have achieved out of our inquiry on access to e-commerce and related matters for people with disabilities and older people. 
Part of that may be due to the fact that this inquiry was based on a reference from the Attorney-General of Australia rather than HREOC just deciding to initiate an inquiry itself. Part of it is obviously due to the quality of the work done by Michael Small among others in negotiations following from the inquiry. 
An update report on actions in this area is due out at the end of November and should be available by the time of this summit meeting. A key outcome has been the agreement of the Australian Bankers Association to develop industry standards covering ATM’s, EFTPOS, Internet, and telephone banking. Commitments have also been made to ensuring access issues are addressed at the earliest stages in the development of new technology such as Smart Cards. 
Of course, when these industry standards become available (they are out in draft form now and should be adopted early next year), there will still be a need to see that individual financial institutions implement them. Unless banks sign up for exemption and action plan based arrangements for moving towards accessibility, the complaint process will remain available as the legal underpinning – but with complainants being able to work off a base of information developed by the inquiry process and subsequent standards discussions.
Importance of effective use of complaint processes

I want to come back to stressing the importance of effective use of complaint processes.

We have seen a number of times – though not I think often enough yet – how a single complaint, well directed, effectively pursued and appropriately followed up through other strategic avenues available under the legislation, can by itself achieve the results of a larger scale national inquiry. 

Think of:

· Scott v Telstra on telecommunications. 

· Finney v Hills Grammar School on education. 

· Maguire v SOCOG on information access.

· Byrne v Hoyts Cinemas on captioning.

· Miller v NSW State Rail Authority, or Corcoran v TransAdelaide, on transport access. 

The main purpose of this meeting, as I see it, is to discuss how we can replicate and extend successes like these so that we can see broader and faster movement towards the goal of eliminating disability discrimination. 

One of the striking things about the complaint experience is how often the complaints leading to significant outcomes have been brought by individuals and how relatively few strategically significant complaints have come from the organisations of the disability community. 

Most of the strategically important cases I listed did involve the DDA legal services.  
But I have to say that the number of strategically important cases brought by or with the involvement of the DDA legal services has been quite small.
I think there needs to be a frank discussion – here or in the reasonably near future - of how the legal services choose their cases and of what is their relationship with the representative organisations of the disability community. In return I hope that our friends at the DDA legal services will also share frankly with us their experience and insights on how HREOC could improve its own strategies and performance.
The improved strategic opportunities offered when human rights are translated into legal rights are the reason why HREOC, and others with us, pursued passage of DDA rather than simply continuing with available activities under HREOCA. More personally, this is one of the reasons why I chose to move from my position as head of HREOC’s human rights policy unit up to 1992 to head the disability discrimination unit when the DDA was passed.

Now, even with access to enforceable rights limited resources remain a real issue – for HREOC and for people seeking to use the legislation alike. We all know that. But in the words of the newest recruit to HREOC’s disability policy team, Mr Bruce Maguire, we can decide to complain about limited resources or we can decide to be resourceful. 
Overview of achievements 

It is important to acknowledge that we do not have a scientific set of objective benchmarks available for evaluating what progress we are making towards the elimination of discrimination. 
Meaningful benchmarking and evaluation on large social policy issues is notoriously difficult. 
But since the principal objective of the legislation is the elimination of discrimination, to know whether and how far we are succeeding we need to know whether there is less discrimination over time. Just knowing that we have successfully resolved a certain number of complaints or successfully completed a number of projects does not in itself tell us that. Measuring activity does not amount to measuring outcomes. 

One of the things we need to discuss at this summit, then, as indicated in the invitation, is the contributions different organisations can make to establishing some useful benchmarks by which we could measure progress. In some cases this may be information which already exists and only needs to be gathered together. 
For present purposes, though, what I can present are views based on experience rather than more rigorous evaluation. I hope these views will encourage others to set out competing or supplementary views both on the past and on the future. I also have to admit that I am not going to give an evaluation of achievement in every area covered by the DDA, only a selection of areas which I think provide enough material for reflections on strategic approaches from here. 
This paper leaves out some issues where there has been substantial achievement – like captioning issues – as well as others where the story is less positive, because in each case I expect other papers will have enough to say.
The first five years of the DDA – up to the end of 1997 – are discussed in some detail in Elizabeth Hastings’  “Foundations” paper which is available in the speeches and papers section of our website. It remains one of our most popular documents and despite its age it still contains plenty of interest.  
Several other “state of play” or overview and strategy speeches and papers are also available on the site. I am assuming that I do not need to recite the content of these papers at length here because everyone at this summit will have seen them. If you have not read them, I recommend that you do. 
A comparison, say, of Brian Burdekin’s 1989 ACROD conference paper, with Elizabeth Hastings 1996 “Access on the Agenda”, and then her 1997 “Foundations” paper, and then Graeme Innes’ paper to last year’s Physical Disability Council conference, or Sev Ozdowski’s paper for the International Day this year (available on the HREOC web site), gives some interesting perspectives on what has been achieved and what is still to do.
My own summary of achievements from 1993 to now is that the record is encouraging, but patchy and incomplete. There are some issues where we know that large scale progress has been made.  There are some issues where it is harder to know what the impact of the DDA has been and what progress is being made in progress. There are some issues where we know that nowhere like enough has happened.

For this summit papers have been invited from each peak organisation participating (as well as some additional perspectives, from the Office of Disability and some case studies of experience from PWD NSW, Disability Action in South Australia, and the Public Interest Advocacy Centre). So I do not intend to spend much of this paper looking at achievements from the perspective of particular categories of disability. Others can do that better. 
I will say though that we have done better at identifying and implementing broad strategic approaches on access issues – I mean both physical and communications access – than on other forms of discrimination . 
A large proportion of our effort and achievement has been on access to public transport and access to premises in particular. These issues are most relevant, though not exclusively, to people with physical disabilities. It is interesting that the strongest expressions of dissatisfaction with progress and performance to date – or at least the ones we have seen – have tended to come from that area also. 
Some expressions of lack of satisfaction seem to come from a lack of awareness of what is being achieved. 
For example it seems to have been news to participants in some recent email discussions that many people do actually achieve outcomes that they want through the complaint process. 
There is of course a perennial problem in achieving publicity for outcomes achieved through confidential conciliation processes. But summaries of conciliation outcomes were being published from the outset of the DDA. 
At first only the few which would fit in Elizabeth Hastings’ quarterly newsletter and HREOC Annual Reports were available. But once the internet made more comprehensive publication feasible, I can confirm that I personally went through every DDA complaint file to that point, summarising all the conciliation outcomes and all the decline or termination decisions of public interest to that point, and published them with a direct link from the main disability rights page of our website. 
More recently our complaint handling section has instituted their own online register of conciliation outcomes. We would of course welcome feedback on the level of information provided in either of those sets of resources, or on better means of presenting and publicising this information. 
I am not saying, though, that all expressions of dissatisfaction reflect lack of awareness of or attention to what is being achieved. Some of the comments from people in the physical disability sector may reflect instead the fact that people will achieve more from the legislation if they expect more from it – that is, if they are asking it to perform, instead of just wondering why it hasn’t.
We would like to see all sections of the disability community achieving the most out of the legislation - including carers and including groups of people with disabilities who may not always or readily identify themselves as part of the disability community. To repeat: this summit is intended to get priority issues for each group within the sector on the table and examine available strategies for advancing them.

Rather than look at experience according to disability category, I want to make some comments on different issues or areas of life covered by the legislation. I will start with some of the more positive areas, but, never fear, I will also get onto more difficult issues.
Banking

I have already mentioned the work coming out of our ecommerce report, including access to banking services in particular. Banking services is an area which shows that a successful strategy for eliminating discrimination is not simple to find – and why we need to keep actively looking for and trying different approaches to each issue until we find some that work. From early on there were a number of complaints regarding accessibility of bank premises and regarding ATMs in particular. These did result in some changes and a bank was one of the first major corporations to file a DDA Action Plan. 
But as indicated in the ecommerce report many ATMs remained inaccessible, and whether a bank had an action plan or not, new services like internet banking did not always have accessibility built in from the start. 
I would hope that the industry standards processes emerging from our ecommerce report and the commitments expressed by banks will see accessible services achieved in practice – but the community may need to remain mindful of the potential for using the DDA to underwrite implementation in practice in this area.

Access to premises

The 1997 “Foundations “ paper pointed out that there have been many complaints under the DDA conciliated with an agreement that the respondent will modify premises to make them accessible: including motels, hotels, shopping centres, betting shops, post offices, civic centres, cinemas, entertainment centres, sports venues, restaurants and cafes, swimming pools and railway stations.

Some of these outcomes have been significant in themselves for large numbers of people. Some have led to larger scale changes for the respondent organisation – for example the complaint about accessibility of a new railway station to serve Newcastle University ensured that the Sydney Airport and Olympic Park stations would also be accessible. 
Inaccessible buildings are an obvious target for complaint – at least where a new or newly modified building is concerned or where the scale of changes need for accessibility is small enough not to raise a serious issue of unjustifiable hardship. I think it would be worth talking about ways to make it easier to use the legislation in simple access cases. 
BCA now has a form on its site to use in complaining about inaccessible web sites. PDCA has also circulated a “standard form” complaint to make it easier to complain about inaccessible polling places at the recent Federal election. It would be interesting to see what impact something similar might have on access to premises more generally – perhaps a “defect notice” approach which might indicate that the notice will be filed as a complaint unless commitments are given to remedy access defects within a reasonable time, or good reasons provided why they cannot be remedied. 
The actual complaints made would be the responsibility of people and organisations making them, of course, but I see no reason why HREOC in its policy capacity cannot discuss complaint strategies in advance - just as we discuss possible exemption applications with potential applicants without in any way guaranteeing a positive outcome for an application.

The main impact of access to premises complaints, though, has been through the impetus it has given for revision of the Building Code of Australia by the Australian Building Codes Board. Our objective in this area, which we believe is shared by all relevant parties, is for the mainstream regulation of building access through Building Code to be improved to a level suitable for recognition as complying with the Disability Discrimination Act, including through endorsement as a Disability Standard under the Act. 
This has been a very long running process but we think there remain grounds for confidence that a draft DDA Disability Standard in this area will be available in 2002 - although final authorisation may take until 2003.

Where we hope to be then is that finally accessibility in new or redeveloped buildings will be a matter of routine and that there will be an orderly process developed for upgrading accessibility of Australia’s building stock. Meanwhile, there remains the potential to use complaints under the DDA and its State equivalents. 

Public transport
I think it is clear that access to public transport has been the most striking area of success under the Disability Discrimination Act in the strategic use of complaints, linked with each of the other mechanisms which the Act provides for – standards, exemptions and action plans. 

From a small handful of initial complaints – about buses in Adelaide, Perth, and Sydney, and a new railway station in Newcastle, HREOC and disability community representatives were able to negotiate agreement by all Transport Ministers to a strategy including accessibility of all new public transport facilities and services throughout Australia, and accessibility of existing services and facilities within 20 years (with a small number of exceptions). 

The process towards final legal ratification of these Standards has been extremely protracted and even now the process is still not quite complete. We hope to see the Standards actually in force soon after the new Parliament convenes, perhaps in February 2002. Although this is about five years slower than anyone hoped, so that the technical provisions of the Standards already are dated in some respects and need review, many public transport operators have been applying the draft Standards in effect for several years. 

Most public sector bus fleets for example are now close to achieving the first five year target in the standards even before the Standards actually commence. Urban rail services while not perfect will similarly be well ahead of the Standards targets so long as the current pace of improvement keeps up.

One of our great successes in the public transport area was when Melbourne's tram operators committed last year to accessibility of all new trams, and to accelerating their acquisition substantially from what they had previously planned – in return for a five year exemption protecting them from complaints. Experience shows that businesses are frequently prepared to do more in exchange for certainty than they have been able to be compelled to do by the threat of complaints.

I think it is important to emphasise this because our use of the exemption power has had some criticism, in this instance and in the Olympic Roads and Transport Authority case. It has been suggested that these decisions mean people with disabilities should lose faith in the DDA or in HREOC. 
Both decisions, though, were clearly right. 
Accessible trams are in fact rolling out in Melbourne. 
The ORTA decision was based on the principle that the point of the DDA is not to arbitrate disputes about which suburb or route or region or State should get accessible transport first, or to require that accessible vehicles should stay on routes they are presently serving if there is more demand elsewhere. The point as far as we are concerned is to continue to ensure that appropriate progress is being achieved towards non-discriminatory service overall.  In most areas of public transport  that is clearly happening, and clearly as a result of effective use of the DDA. The coach industry is an exception but even there some positive indications are being received. Taxis have been another area of concern but we have a draft report on these issues out for comment at present and I will not comment further on that in this paper.
Employment 
I turn now to much more ambiguous territory, that of employment. 

The genesis of the DDA was as part of a strategy to address equality of employment opportunities and outcomes. 

Overall employment rates for people with a disability do not appear to have been improved markedly since the passage of the DDA. We still see frequent reference to people with disabilities having ten times the average unemployment rate. I would like to see more precise figures on this issue being produced as a standard part of the Australian Bureau of Statistics regular statistics on employment, but the figures which are quoted are cause for concern.

Representation of people with a disability within Commonwealth employment has in fact decreased over the last decade. While the APS may not be typical of all employment in Australia, that is not a very positive sign.
This depressing picture on overall success in improving the employment position of people with disabilities may seem hard to reconcile with the many success stories available though HREOC’s web site of complaints successfully resolved by conciliation, and the smaller but significant number of cases of disability discrimination in employment redressed through the courts or through HREOC’s former tribunal function. 

From the outset employment complaints have been the largest proportion of DDA complaints. If we set aside those those which do not raise any issue of unlawful discrimination under the DDA in the first place, or where there is another more appropriate remedy available – for example where people are really seeking a second bite at workers compensation outcomes – or where there is no evidence to substantiate that discrimination happened, then the conciliation rate for the remainder is very high, at over 80%.

But in most cases where employment discrimination complaints have provided individual remedies it is harder to identify broader impacts in achieving the elimination of discrimination, in practice or in improvements in policies and procedures. I am not saying definitively that broad impacts are not happening – only that if they are we do not know about it in any systematic way.

One thing we do know is that we are still seeing DDA complaints coming to HREOC from within Commonwealth and State public sector bodies where there are elaborate and expensive EEO procedures and where for years almost everyone’s duty statement has contained ritual incantations about “commitment to”, and sometimes even “understanding of and ability to implement”,  EEO.
Part of the problem may be a continuing lack of definition of rights and responsibilities.

After more than eight years of operation of the legislation there are still only a few handfuls of decisions – and for that matter several of the decisions by the Commission in its former tribunal function were pretty clearly wrong -  so the amount of useful precedent on what is and is not required is still small.
From 1995 on over three years of effort – by HREOC, by other areas of government, and by industry, disability community and trade union representatives - was dedicated to development of draft disability standards on employment.
All participants agreed that it was too difficult to identify and agree on prescriptive standards setting out practical rights and obligations in detail. But the non-prescriptive, principle based draft standards which were prepared as a result were then criticised by many parties for failing to provide detailed and definite answers to questions about rights and obligations in particular employment situations or for particular disability issues.

The Commission currently has extensive guidance material available on its internet site as "frequently asked questions" on employment. This material occupies much the same intellectual territory as the non-prescriptive draft standards. In fact it is largely based on the draft standards together with material from decided cases and conciliated complaints.  It does not give definite solutions for particular situations but sets out principles to apply. 

Employer representatives have asked this year for the description of this material to be changed to "guidelines" or "advisory notes" to make its status clearer. We will be seeking confirmation shortly from the Office of Regulation Review that, like HREOC’s Pregnancy Guidelines, this material does not represent new regulation but only explains the effect of existing regulation and so does not need to undergo the demanding and lengthy Regulation Impact Statement process before it can be issued in its re-badged form as guidelines.  
It is clearly worth looking at ways to gain a higher profile for the information and advice that HREOC has available on disability and employment issues. But guidelines are not a complete substitute for Disability Standards as they do not deliver any additional legal certainty for parties concerned. The Federal Court is under no obligation to give any weight to Commission guidelines and is free to form its own judgment. 

Also, whether it is issued in its present question and answer form, or as guidelines, or as standards, this material is closer to the “theoretical” end of the spectrum than the “actual” or practical.
It is probably too soon and too simple to say that discrimination law cannot make a significant contribution to achieving equal opportunity in employment for people with disabilities. But I think we need to look for new strategies, beyond either the quest for standards or the existing pattern of employment discrimination complaints. 
In particular, having written one of the two drafts of employment standards, and having read all the comments in response to both drafts, my view is that for the foreseeable future there is no justification for anyone spending any further time and effort at all in pursuit of formal adoption of DDA standards on employment. 

One reason is the poor prospects for getting employment standards agreed on, or adopted even if agreed on. Another reason is that in the United States, where slightly more prescriptive and detailed regulatory requirements than our draft employment standards have been in place for years now under the Americans with Disabilities Act, the evidence is that overall employment outcomes for people with disabilities have not improved significantly, despite – or perhaps because of – the amount of litigation that has been conducted about the employment provisions of that legislation. 

Equal opportunity in work is not only a matter of attitudes and practice in the workplace itself. It depends on equality in the pieces that work is made up of - skills formation, accessible communications and information systems, accessible premises, accessible transport and so on.

This, together with a lack of any obvious effective direct approaches to employment issues to pursue, is why we have applied more of our slender policy resources to large scale practical access issues in these other areas than to work focussed purely on EEO. Unless better direct approaches to equal opportunity in employment emerge, I think the best contribution we can make in this area will continue to be through indirect approaches focusing on issues like whether people can get to work, whether they can get into the building, whether they can use information and communications technologies and whether they can acquire skills and training needed for employment. 
Which brings us to an issue where the picture is wholly positive and completely uncontroversial …  well no, not really. 
Education

What has been achieved, or whether anything much has been achieved, through the DDA is probably more sharply disputed in the education area than any other. 

Lacking a comprehensive objective evaluation, we have to fall back on different perspectives that have been offered. 

Here are several possible pictures or pieces of the picture.

In 2000/01, 31 education complaints were made under the DDA. Setting aside complaints which were found to be lacking in substance, 83% of education complaints were resolved by conciliation; and of those 56% were finalised in less than 3 months from receipt and only 1 took more than 6 months to resolve. 

On those figures – apart from some suspicion about why we only saw 31 education discrimination cases come in during a year - it would seem that the DDA is working extremely well on education issues; with any more negative impressions perhaps resulting from the fact that the 17% of cases which do not get a satisfactory result receive far more attention than the 83% that do. And that would be a common enough phenomenon in service provision or public policy processes after all. 
The perceptions of disability community organisations, on the other hand, seem to reflect the results of the National Children and Youth Law Centre survey in 1997 as follows: 

“Of the 1307 individual respondents, 301 have lodged a complaint about discrimination in education under either the DDA or their State/Territory anti discrimination legislation. Only 2 of these were satisfied with the outcome. The remainder, 299 respondents, indicated they were unhappy with the outcome because: they only settled because they couldn't afford to continue either financially or emotionally; they were concerned about the lengthy hiatus in their child's education; they felt they were getting nowhere with the process; the original outcome was okay but it broke down at a transition point or education provider reneged on agreement.

All 301 respondents indicated that they would never lodge a complaint again, no matter how bad things got.”
Why the difference in these pictures?

It is possible that community perceptions are based at least in part on dated information or on experience with less effective agencies. In particular, as indicated by the complaint statistics quoted a moment ago, reforms of HREOC’s complaint process in the late 1990s and hard work by people like Karen Toohey (head of HREOC disability complaints handling) mean that HREOC’s  complaint handling performance now is much superior, both in timeliness and in outcomes achieved,  to the mid 1990s and much superior to current performance of most State authorities (which do still have very long delays even in allocating complaints for action).

And yet … 

Can we be confident that the following  remarks (from a paper also prepared in 1997 for the Disability Standards Project) are inaccurate?

“The current DDA, while helpful, has not ensured that discrimination in education does not occur with large or small systems, particularly in the area of inclusion of students with an intellectual disability, learning disability, attention deficit hyperactivity disorder, other behavioural disorders and psychiatric disabilities. Indeed it seems that it is considered to be a failure by families trying to gain inclusive education for their son or daughter. 

Compliance with the DDA in the tertiary sector is patchy at best. There are some outstanding examples of tertiary institutions that accommodate students with disabilities in an exceptional manner. However, these institutions are in the minority and have to stretch their resources as more and more students with disabilities gravitate to them. This gravitation takes place because other tertiary institutions discourage enrolment or continued participation by students with disabilities. In school systems, there seems to be a strong reluctance by departments and schools to address the issues 'at the grass roots level'. Most school systems appear to have a high level policy commitment to equity but this commitment breaks down the closer it gets to the individual. Most seem unable to cope with the thought of large numbers of people with disabilities entering the system.”
My own summary of the current position would be this:
· Conciliation of individual complaints through HREOC is achieving better outcomes and faster than is generally realised

· We need to think of how to make positive outcomes better known

· But the scale of systemic change beyond individual outcomes being achieved through complaints is questionable
· Perceptions of the complaint process as too stressful and intimidating for students and parents have to be taken seriously
· This includes representatives and advocates looking more seriously at what they can do, such as making effective representative complaints on systemic issues, as well as bringing forward suggestions for what HREOC or the legislation need to do
· Advocates and organisations need to assess the draft Disability Standards on education against what the current DDA provisions mean and can be used to achieve
· This assessment needs to be take into account the interpretation of the DDA in Federal Court decisions and HREOC’s website FAQ interpretation, rather than being based solely on some  organisations’ own more expansive or optimistic interpretations.  This is a separate issue from whether or not the draft education standards define rights sufficiently to advance matters in practice (which is mainly for education consumers and providers rather than HREOC to judge).
· If standards do not define rights and obligations precisely enough to be useful, disability organisations should consider possibilities for negotiating exemption based approaches with particular providers, as has been done in the public transport area.
Telecommunications

Telecommunications is an area where there is more definite progress to point to, based directly on the DDA. 
No issue received more political attention during the passage of the Disability Discrimination Act through Parliament – there was a very well co-ordinated community campaign to reverse a decision to give all telecommunications issues a three year exemption. 

But once the legislation was passed, it seemed almost as if the organised disability community did not know what to do with the tools now in their hands. Of course that is not solely a criticism of those organisations; mainly it is a criticism of our own efforts to make the legislation understood and accessible to use. Those efforts were extensive – for example the time and money spent in developing a manual for advocates – but I do not think they worked nearly well enough on these issues or more generally.  
(Who was director of HREOC disability policy during all this time, again? Oh  … . )
Some attempted large scale representative complaints on telecommunications issues failed because technical requirements for representative complaints were not complied with – but when these requirements were pointed out there was not a speedy and effective follow up with amended complaints that would work.  

It was a simple individual complaint (albeit supported by a representative organisation and by one of the disability discrimination legal centres) which had the most impact. I mean, Mr Scott’s complaint against Telstra. As well as achieving access to TTYs on the same terms as standard voice handsets, this complaint led to incorporation of disability access requirements into the Telecommunications Act definition of standard telephone service. 

But this is still only a part of the full picture of equal access to telecommunications – since the standard telephone service and associated obligations do not cover mobiles for example or other newer equipment and services. Judging from the minimal level of effective complaints in this area, using the DDA to address these issues is clearly more difficult or complicated than HREOC thinks it is. 
And the point is …

So on this and many other issues this is really what we want to get out of this summit: What do you want from the DDA? And how should we help you to get it?
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