National Association of People Living with HIV/AIDS (NAPWA)

Presentation to the Summit for Peak Disability Organisations in Australia hosted by the Human Rights and Equal Opportunity Commission 4th and 5th December 2001.
Paper by Chris Ward and John Rule
The agenda for the gathering has been set as focusing on the Disability Discrimination Act (DDA) as a tool for social change.  Using the word social change necessarily directs us to the context in which the DDA has operated.

1981 was the International Year of Disabled Persons and it was also the year in which the US Centre for Disease Control first published reports of immune dysfunction that had been observed in five young homosexual men. This twentieth “anniversary’ of the HIV/AIDS epidemic which received media attention and provided some space for reflection has seen a worldwide epidemic emerge where a response has had to be framed within a broad human rights agenda.  

In taking stock of the experience in Australia NAPWA has said that

“Today in Australia there are over 12,000 people living with HIV/AIDS, and as the number of new treatments have increased there has been a significant slowing of disease progression.  Still, it needs to be remembered that there is no cure, and the long term toxicities and burdens of complex treatment strategies take their toll on many. Also, as people live longer, there is a change in the emotional landscape – a rollercoaster effect of living with compromised health, and the fears associated with uncertain futures within what is very new and uncharted experiences in the epidemic…stigma and discrimination many still report as their experiences today”

NAPWA is participating in the Summit on the understanding that we are involved in a ‘taking stock’ of how far we have all come since the disability reform agenda was set in 1981 - and the DDA as being important tool in promoting the human rights of people with disabilities.  

The extent of HIV/AIDS discrimination has been well documented. Although the (at times) non-visible nature of HIV/AIDS as a disability and the conflicted nature of claiming HIV/AIDS as a disability have not been well understood. For the purposes of the summit we can refer to a paper documenting the barriers to access and effective use of anti-discrimination remedies for people living with HIV (and HCV) that has been recently released by the Australian National Council on AIDS, Hepatitis C and Related Diseases. (ANCAHRD)

This paper (Occasional Paper No 1, July 2001) documents the declining number of HIV/AIDS disability complaints lodged under the Commonwealth DDA:  in 1994-1995, 28 complaints were lodged in 1997-1998, 2 complaints were lodged. The number of HIV/AIDS related complaints lodged under the NSW Anti-Discrimination Act and the number of HIV/AIDS related enquiries made with the Anti- Discrimination Board over the same period did not have such a decline.  The paper also notes the limitations of individual complaints processes and does identify the funding cuts experienced by both HREOC and Legal Aid as being significant barriers to effective use of anti-discrimination systems.  The complications of a two tiered system following on from the Federal Magistrates Act 1999, the (un)enforceability of determinations as well as the possibility of an adverse costs order for complainants are also noted.

Notwithstanding the concrete and positive outcomes of complaints that have been lodged (see Part II of the NAPWA paper- being prepared by Chris Ward), there would seem to be a number of questions arising from this as to the ‘effectiveness’ of the DDA as far as HIV/AIDS matters are concerned.  

The ANCHARD Legal Working Party report notes the important role that individual complaint mechanisms play but suggests some other mechanisms that could be examined which can better address systemic discrimination and further human rights protections. From the report some suggestions emerge:

· The conduct of public inquiries

· Educational activities

· The initiation of complaints by human rights and anti-discrimination bodies.

The first of these has already been highlighted in the paper circulated by David Mason, Director Disability Rights Policy; perhaps the Summit will provide an opportunity to examine value of the other two mechanisms.

Cases under the Disability Discrimination Act

The Disability Discrimination Act has been useful as a tool to address HIV and AIDS-related discrimination in some instances. Respondents have included the Australian Defence Forces, the Commonwealth Employment Service (as it then was), prison administrations, and insurance companies. Litigation pursuant to the Disability Discrimination Act has promoted respect for the principle of non-discrimination against people with HIV and AIDS. Some of the significant cases involving HIV/AIDS are:

Discrimination by the Commonwealth Employment Service

In 1993 the Commonwealth Employment Service issued guidelines for dealing with HIV positive job seekers. The guidelines required disclosure of an applicant’s HIV status to prospective employers for a range of jobs, including hospital cleaning and laundry and cleaning staff, police and prison officers, beauty therapists who perform electrolysis, tattooers, sanitation workers and fire fighters. Where an HIV positive person seeking work in any of these occupations refused permission for their HIV status to be disclosed to a prospective employer, they would not be referred for a job interview.

Early in 1994 a jobseeker lodged a complaint with the Human Rights and Equal Opportunity Commission about the guidelines. The Minister for Employment initially defended the guidelines, but in response to a request from the Australian Federation of AIDS Organisations that they be immediately withdrawn, announced the guidelines would be reviewed. Following negotiations between representatives of the Minister’s department, the complainant, and the Australian Federation of AIDS Organisations, the guidelines were withdrawn, and replaced by a non-discriminatory policy.

Discrimination in insurance

The Disability Discrimination Act has been successfully used by PLWHA challenging discriminatory practices by insurance companies.

· In 1994, a complainant received payment of $150,000 after settlement of a complaint against an insurer. The complainant had been refused payment under the death and permanent disability policy attached to his superannuation fund membership, on the ground of his HIV status. Following settlement of this complaint, the insurer involved and two other large insurance companies changed their practice to remove clauses in their insurance policies which discriminated against PLWHA.

· A group of PLWHA complained that they had been discriminated against by an insurer because of the exclusion of HIV-related claims under a consumer credit insurance policy. The insurer agreed to pay compensation and to remove the discriminatory clause from its policy.
Discrimination by prison authorities

A complaint under the Disability Discrimination Act in 1994 led to the desegregation of HIV positive prisoners in the Western Australian prison system. Under the Director General of Prison’s rules in that State, all male prisoners with HIV were to be held in Casuarina, a maximum security prison, regardless of their individual security classifications. The adverse consequences of this rule for prisoners with HIV included very restricted contact with other prisoners, higher rates of individual supervision by prison guards, denial of access to education opportunities such as classes, and denial of access to the prison library and chapel. In addition to paying compensation to prisoners affected, the Department of Corrective Services amended its rules so that prisoners with HIV were no longer required to be held in the maximum security prison by virtue of their HIV status.

Funeral procedures

In NSW, the mother of a man who died of an AIDS related illness and who also had Hepatitis C complained that she had been discriminated against in not being permitted to view her son’s body after his death, nor to dress his body or arrange for the body to be on view at the funeral. The restricted procedures were in accordance with the Funeral Industry Union, and the complaint was settled when the union advised it had changed its policies so that the dressing and viewing of HIV positive and Hepatitis C bodies would be permitted.

Discrimination by the armed forces

The experience of people with HIV in using the Disability Discrimination Act also illustrates the difficulties that a complainant faces in seeing through the complaints process to a conclusion.

Australian Defence Forces policy on HIV requires all new recruits to the Australian Regular Army to be tested for HIV. Those who test positive are discharged. The Australian High Court recently heard an appeal from a man who was discharged under this policy. The man, known in proceedings as “X”, applied to join the army in November 1993. At the time of applying, X was a serving member of the Army Reserves, a part-time force trained for deployment in times of war.

X successfully argued before the Human Rights and Equal Opportunity Commission that the Australian Defence Forces policy contravened the Disability Discrimination Act. The Commonwealth conceded it had discriminated against X in discharging him, but asserted the discrimination was not prohibited by the Act, which exempts discrimination in employment where the employee is unable to fulfil the “inherent requirements” of the job.
 The ADF said the inherent requirements of the job of soldier include being capable of deployment in combat and combat-related duties, without undue risk of HIV transmission to other soldiers. The Human Rights and Equal Opportunity Commissioner who heard the case took a narrower view of the meaning of “inherent requirements”, and ruled the phrase did not encompass the issue of the potential risk of HIV transmission from X to another person during deployment.

The Commonwealth successfully appealed the case to the Federal Court, and from there X appealed to the High Court. The High Court dismissed X’s appeal, and ruled that the case be reheard by a different Commissioner of the Human Rights and Equal opportunity Commission. The majority of the High Court ruled that the term “inherent requirements” encompasses the question of whether X can be deployed as required in combat and combat-related duties, and ordered the Commission to consider and determine this question.

This case was sent back to HREOC for re-hearing, but the complainant abandoned the case before the re-hearing. As a result, the questions it might have settled were not dealt with:

· Can an HIV positive person can perform the job of soldier?

· Can a soldier with HIV “bleed safely” (that is, without risk to other soldiers), when deployed in combat?

· Should the “ability to bleed safely” be a requirement of employment as a soldier? One Australian newspaper editorialised that the Australian Defence Forces should at least be expected to “debate the matter and decide whether service requirements appropriate to the pre-HIV, pre-antibiotic era of bayonets and trench warfare are appropriate to the era when the next war could well be waged by computer hackers”.

Life Insurance Code of Practice

In February 1996 the Life, Investment and Superannuation Association (LISA) met with the then Disability Discrimination Commissioner Elizabeth Hastings to discuss her concern over the number of complaints the Commissioner was receiving about disability discrimination by the life insurance industry. It was agreed to form a working group to discuss the development of guidelines for insurers. The Australian Federation of AIDS Organisations was invited to participate in initial meetings of this group, and a decision was then made by the Commissioner that negotiations on the guidelines would be devolved to a smaller group made up of industry representatives and AFAO. Negotiations between these parties continued until mid-1998, but ultimately were not pursued by AFAO because of a perceived lack of commitment to change by the industry.

AFAO’s experience of this process was that they had to battle against a rich and powerful opponent, and were left to their own devices in doing so. The issues in dispute involved conflicting interpretations of section 46 of the Act, which deals with discrimination in insurance and superannuation, and there were no reported decisions on this section at the time. In this case, HREOC’s decision to leave the two parties to negotiate an acceptable outcome did not produce any advances for the rights of HIV positive people.

� Disability Discrimination Act, section 15(4).





