DDA Summit: The DDA as a Tool for Change

Pre-summit paper prepared by the

National Network of Disability Discrimination Legal Services.

Overview of the National Network of Disability Discrimination Legal Services

Disability Discrimination Legal Services (DDLS) were funded by the Commonwealth Government to provide legal information, education, advice and casework assistance services to people with disabilities and their associates following the passage of the Disability Discrimination Act (Cth 1992). There is a DDLS or disability discrimination unit located within a generalist community legal centre (CLC) in each state and territory in Australia. Each of these services is a member of the National Association of Community Legal Centres (NACLC) and together, they comprise the National Network of Disability Discrimination Legal Services, now known within the NACLC as the Disability Rights Network.

While the Network functions nationally, there are differences amongst the individual services as to the structure, activities and focus of service provision. In this sense, the network is a collection of individual advocacy services rather than a single entity. It is noted that there are no resources available for a national office or secretariat. Network members contribute through information sharing, peer advice and support, specific actions on issues of national importance and through collaboration on policy and program issues. Like all other agencies the Network has to respond to both local and national disability discrimination issues with thinly spread resources. This paper represents issues raised within the Network which are not necessarily the views of all Services at all times.

The Network notes the 1999/2000 Rush Review of Disability Discrimination Legal Services and the imminent response to that Review by the Commonwealth Attorney General. The Review had always been intended to take place five years after the networks initial funding. The Review found that Services resources were being well utilised to capacity but that the unmet need for advocates in this area within the community could not be met within existing resources. It further found that the Services were generally very well viewed and utilised by the disability community and advocacy sector. There is no indication at this stage as to whether there is an intention on the part of the Commonwealth Attorney General to continue to fund the DDLS Network.

The Australian Social and Political context

The current situation facing people with disabilities continues to be characterised by social structures and practices that systemically disadvantage many Australians. In reflecting on where we are heading over the next decade we inevitably return to the aspirations expressed nearly a generation ago in the International Year of Disabled Persons. It serves us well in examining these issues that we travel back to those aspirations – an inclusive community that recognises the needs, aspirations and rights of people with disabilities. It is important also to reflect not only on the numbers and nature of successful complaints but much more broadly on the actual changes to the lives of people with disabilities over that 20 year period.

Much of the public discussion about disability discrimination has been conducted outside of the human rights discourse. This discourse itself has been marginalised by governments creating the impression that activists and the statutory authorities charged with educating the community about fundamental human rights are the lone voices in the wilderness. Governments of all persuasions know that the charity and welfare model will always elicit more compassion than the fundamental protection of human rights. It is clear that the education of the general community about human rights issues, and particularly disability rights, is central in effecting greater acceptance of social justice and equality, and therefore greater social change.

The success or otherwise of the DDA also needs to be set in a political and social context of economic reform, privatisation, competition, deregulation and static employment rates. In this environment, ability and performance are all important as is the concept of the individual and individual rights and responsibilities, rather than collective social obligations. This suggests an individual level of capacity to participate in society that itself presents significant barriers to the participation of many people with disabilities. Similarly, seeking justice through the individual complaints process for cases of disability discrimination requires a level of capacity and resources which it can be argued also present significant barriers to access to justice.

In particular, the complaint process has not been particularly accessible or useful for particular groups of people with disabilities including:

· people with a mental illness

· people with an intellectual disability

· people with an acquired brain injury

· people with dual or multiple disabilities

· people with disabilities in institutions

· people living in supported residential services

· indigenous people with disabilities 

· people from NESB communities

· people with long term chronic illness

· people who experience other social disadvantage such as poverty, low literacy, race, culture, sexuality, transgender, addiction, etc.

· prisoners who have a disability

The Questions posed by this Summit

Whilst the summit is a very welcome initiative, the Network clearly views this as the beginning of a process rather than an agenda setting exercise for the next decade. The complexity of issues involved in such a summit cannot be given the due attention it deserves in this paper and as such this is a starting point for further discussion and debate. Further initiatives will be required to consult the community and key stake holders in the identification of priorities, in building consensus and developing action based networks. The summit should be the pebble dropped in the pond that sends out ripples of genuine involvement, openness and discussion so that in future when we attempt to review our successes we can do so in a fully informed and resourced manner. Further, accommodation will need to be made for the breadth and diversity of opinion so that no one agenda dominates but rather several complementary agendas can work toward an overall goal.

Given the current political climate in relation to the advancement of human rights in Australia, this process will also need to consider political considerations and ramifications. In particular we need to find new ways to challenge the pragmatism of political decision making and to engage all the political players rather than constantly reacting to government.

Notwithstanding the need for a broader more inclusive process, we need to focus our efforts during the summit. The questions posed by the HREOC in attempting to do this are somewhat problematic. For example, while we need to ask questions about effectiveness, there is little evidence that a process to monitor litigation, education and policy has been systematically underway since the passage of the legislation. Whilst the DRU undoubtedly has much knowledge of the effectiveness of the legislation, the advocacy sector has not been provided with data to be in a position to answer the question in any meaningful way at the summit. Answering the remaining questions, as already stated, will take a broad process over time, rather than a single meeting of ‘peak’ bodies.

The request for the ‘top ten priorities’ is an understandable way to draw together our aspirations but can also create the potential for a final list of many dozens of priorities with some risk of differing agendas and diagnostic-based differences and conflicts. The Network has chosen to present a set of aspirational statements as our contribution to this priority setting exercise. 

The future of disability discrimination law

In seeking to contribute to the discussion over the two days, the Network has developed some aspirational statements about the future of disability discrimination law:

· Complaints and other litigation

That the complaint process is appropriately researched and that issues relating to any inadequacies or imbalances are the subject of legislative review and amendment.

That the complaint process is itself as accessible as possible to people with disabilities resulting in a greater awareness among people with disabilities that their needs in that process will be met.

That investigation processes aim to redress the information imbalance that exists between complainant and respondent.

That conciliation is conducted in a manner that redresses the power imbalance evident between complainant and respondent.

That systemic outcomes are achieved through strategic complaints, through large numbers of individual complaints in a particular area and through snowballing effects of lower profile complaints, eg, impact on the CEO of a corporation or principal solicitor of a large government service provider.

That the HREOC gain the power to bring its own complaints with a requirement that those affected be consulted before any settlement.

That conciliated complaints wherever possible be encouraged to be made public either in part or in full to afford the greatest potential for systemic consequences to follow.

· Standards

That when negotiating standards people with disabilities are able to contribute to those negotiations on a level playing field to well resourced large institutions or corporations with expert knowledge with the assistance of the HREOC.

That if standards proceed they clearly promote all people with disabilities complete inclusion are in place in relevant areas and that those situations or disabilities that are not clear or do not come within the province of the standards are able to be the subject of complaint without respondents using the standard as a complete defense.

That regular and close monitoring and review of standards occurs with an emphasis on increasing responsibilities of potential respondents over time.

· Action plans and compliance

That well resourced monitoring of action plans occurs with an emphasis on compliance and the provision of potential sanctions for non-compliance.

· Awareness of rights

That disability rights and access to justice are a clear education priority of governments, the HREOC, the Federal Court and the Federal Magistrates Service resulting in:

· greater access to justice for people with disabilities

· greater community awareness of people with disabilities rights, and,

· these institutions being leaders in changing community attitudes toward people with disabilities.

That national up to date resources promoting the DDA and providing information about how to lodge complaints as well as detailed information relevant to legal and other advocates working in the area of disability discrimination are available in a variety of alternative formats and community languages.

· Systemic Advocacy

That the HREOC, state commissions and all levels of governments work proactively across jurisdictions and departments to ensure compliance with the DDA at all levels. This includes the mainstreaming of disability discrimination principles into other areas of law such as workplace relations.

That HREOC has a leading role in fostering technical research focusing on identifying systemic discrimination in a range of areas that enables people with disabilities to confront powerful norms and corporate practices. This includes developing solutions and open processes that involve the community. This aims to address the information imbalance experienced by people with disabilities compared to respondents.

That the HREOC fosters greater acceptance and adoption of affirmative action initiatives by government and the corporate sector.

That where systemic issues that affect people with disabilities are identified by HREOC that are outside its jurisdiction, these issues are the subject of ongoing discussion and referral to other statutory bodies such as the Australian Law Reform Commission.

· Research

That research into the changes in peoples lives as a result of the DDA be ongoing to assess whether the DDA is achieving its aims or whether additional mechanisms are required.

· Courts

That the Federal Court and the Federal Magistrates Court undertake disability rights training for magistrates and Court staff, provide greater support and assistance to disability discrimination complainants and place a greater emphasis on fair and accessible Court procedures for people with disabilities.

· Public Inquiries 

That a program of substantive disability discrimination inquiries is developed and undertaken in consultation with the disability advocacy community and people with disabilities.

· Collaboration, partnerships and networks

That the HREOC fosters in collaboration with the disability advocacy community and others interested in furthering disability rights, ongoing and regular opportunities to discuss and debate issues, identify priorities and opportunities for collaboration, and develop strategic partnerships to address disability discrimination through:

· test cases

· education and awareness campaigns, and

· policy and law reform campaigns including calling for inquiries and making submissions to inquiries.

· Sector and professional development

That more legal practitioners are trained in discrimination law and in working appropriately with people with disabilities resulting in increased opportunities for people with disabilities to seek appropriate legal advice and assistance, particularly from pro bono providers.

That accessible resources are available to the community and the disability advocacy sector to assist in developing further the shared knowledge and skills necessary to facilitate broader discussion, more effective collaboration and better outcomes for people with disabilities.

Conclusion

There has been a great deal of genuine and enthusiastic activism by many organisations and individuals over the first decade of the DDA – there is without doubt much work to be done. The HREOC can be commended for its work and the National Network of DDLS looks forward to continuing to further its relationships with the HREOC and the disability advocacy community. In this spirit we look forward to participating in the Summit and in taking the opportunity to contribute to an ongoing and substantive process of discussion and collaboration toward the recognition and protection of disability rights in Australia.
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