Strategic use of the DDA

Overview

· The DDA is a tool for change; however, the fact that it exists is no guarantee of change. While the very existence of the DDA has resulted in some change– to achieve its full potential it has to be used. All rights based legislation involves ongoing struggle over interpretation and application.

· The DDA is a powerful law that is seriously under-utilised as a strategic tool.

· Most advocacy organisations recognise strategic use of the DDA could offer opportunities to achieve their goals

· Despite resource limitations advocacy groups who wish to achieve change through use of the DDA have to develop strategies and mount campaigns aimed at systemic change. For example, this may involve Board members and staff taking the lead and putting their names on complaints in order to initiate processes.

· We at the Commission have a responsibility to assist wherever we can to clarify how the law can be used and facilitate access to those strategic tools.

· While the Commission and advocacy groups may disagree over the use and limitations of the DDA from time to time we both have a responsibility to maintain a level of dialogue sufficient to find solutions to those things we can have an effect over.

· Our summit meeting in December 2001 is intended as an important part of that dialogue –we hope it will stimulate further discussion and planning throughout 2002.

Areas covered in this paper

This paper has been developed by the Disability Rights policy unit at the Commission and is not concerned with the work of our complaints handing colleagues in their role as individual complaints handlers. It attempts to discuss the use of a wide range of provisions of the DDA at a broad strategic level and is based on feedback from advocacy groups who have attempted to pro-actively push for compliance with the DDA. It covers: 

· Individual complaints/representative complaints including the use of Commissioner’s amicus curiae power in the Federal Court 

· Action Plans

· Standards and Guidelines

· Industry best practice

· Temporary Exemption applications

· Inquiries and other uses of the public and educative roles of the Commissioner and the Commission.

Individual complaints/representative complaints

It is important first of all to recognise the continuing importance of confidential individual complaints and the fact that many people find effective and timely outcomes by using the complaints mechanism. The very nature of confidential complaints means that it is difficult to really quantify the benefits the complaints mechanism provides. Similarly it is impossible to measure the effect of the many hundreds of potential complaints that get resolved at an early informal level.

Some individual complaints result in systemic solutions or broad policy, service or procedure changes. For example, getting an accessible toilet in a park assists everyone who requires access and having a retailer agree to developing and implementing an Action Plan benefits all who had access difficulties with that particular retailer.

However, people who have made complaints and their representatives have reported to us a number of potential limitations arising from individual confidential complaints: 

· The pressure and personal ‘cost’ of an action can rest almost solely on the individual and their family or friends. While this is unavoidable in many cases where the experience of discrimination is very personal there are many issues that have a broader, systemic foundation.

· The opportunity to gain support and ideas from others with similar experience or greater knowledge can be limited.

· Knowledge about possible solutions may be limited

· A solution may be effective for the individual, but problematic for others.

· Information on the action taken and the solution achieved may not be available for others to learn and benefit from.

While the availability and use of the DDA complaints mechanism is a vital tool for individual redress of discrimination some advocacy organisations have used the complaints mechanism to mount strategic campaigns. This has often involved Board members, or staff, or volunteer members initiating a process by lodging complaints on systemic matters and then nominating an organisation as their representative to act on their behalf to negotiate and conciliate specific outcomes. Those organisations that have been most successful in doing this have used one or several of the following strategies.

Strategies

1. Using individual complaints in conjunction with a broader strategy to get respondents round the table to negotiate non-adversarial solutions. Eg the Cinema Captioning Public Inquiry 

2. Making complaints public by using the media, e-mail networks like OZADVOCACY and Physicaldisability, newsletters and public forum. Doing this means that others can see what is happening. It leaves advocacy organisations and the DRU and Commissioner free to use opportunities to publicise the issues. Outcomes are more likely to be public and systemic and other ‘experts’ can add to the process of finding solutions. 

3. Using the strategy of a large number of complaints, or threat of complaints, on a single issue or with a single respondent to get a systemic response, such as a public inquiry or an industry/community working group. 

Those organisations who have used these strategies are aware that their members who lodge complaints do not necessarily have to expend a lot of time or energy on pursuing the complaint themselves as the complaint can be withdrawn or deferred when an acceptable process for finding a systemic solution has been established.

Most organisations have understandably avoided using representative complaints unless there is a danger of individual complaints resulting in only individual outcomes. Eg Telstra and TTY.

Staff in the DRU have made themselves available to meet with organisations requesting informal discussions on the relative value and effect of a strategic complaint. We have also stressed that sometimes a strategic approach may not be appropriate if the issue is, for example, already the subject of national discussion in relation to one of the Disability Standards processes. 

With the removal in 2000 of the Commission’s tribunal function and the shift of responsibility to the Federal Magistrates Service and Federal Court, the Commissioner was given a new function of appearing as amicus curiae (friend of court) in cases involving public interest matters. This is not a function of providing representation for complainants, but it does offer an opportunity to assist in shaping interpretation of the law. Whether at the summit or in separate discussions soon after, the Commissioner is keen for us to work on ways to involve disability community organisations in how this function is exercised.

Action Plans

The Commission now has over 200 Action Plans on its Homepage and there are many more planning and policy commitments made by Commonwealth, State/Territory and Local Governments and private businesses that have not been formally registered for a number of reasons. The existence of an Action Plan does not mean that someone is protected from the Commission accepting complaints. Some organisations have recognised that the development of Action Plans is a licence to participate in change at a strategic level.

Strategies

1. Organisations have used individual complaints or several complaints against a service provider with the purpose of getting a commitment to them developing an Action Plan. 

2. Keeping up to date with what Action Plans have been submitted and what implementation reports are available has allowed advocacy groups to focus on  areas of priority for them to monitor change. Simply writing to organisations that have submitted Action Plans and asking for updates has proven to be an effective strategy to encourage compliance without excessive allocation of resources.

3. Some organisations have identified organisations they particularly want to assist in the development and review of Action Plans so as to have some control over what is happening. Good examples of this will be a local government, local transport service provider or a particular bank.

4. There are many advocates working within organisations (who have developed Action Plans) to ensure the plans are fully implemented. Advocacy organisations can play an important supportive role with those activists by putting pressure on the organisation to deliver on its commitments. 

5. Organisations which have views or information (positive or otherwise) on a particular action plan or its implementation should not assume that HREOC already has the same information unless it is passed to us. We do not have the resources to perform any systematic monitoring of action plans ourselves but if we get a flow of information from the community then the Commissioner is better placed to use his strategic position to  encourage organisations to achieve a higher level of compliance.

Standards and Guidelines

Work is currently under way in the areas of Transport, Access to Premises, Education and Employment Standards. There is obviously continuing debate in all sectors about the outcomes of draft work on particular standards and individual advocacy groups have to make their own decisions about whether or not to participate in the negotiations and consultations to affect the outcome.

In most areas the Commission’s view on this continues to be that Disability Standards offer the most effective and consistent opportunity for a strategic move towards systemic change.

Strategies

1. Some advocacy organisations have identified the best way their resources can be used to contribute to the development and implementation of standards. Eg by participating in the actual negotiations and development of drafts and by ensuring representatives are active on the various Reference Groups established by the DDA Standards Project.

2. Advocacy organisations that focus on standards development have to ensure their membership is informed about the issues under discussion and alert to the various timetables for consultation and feedback.

3. Some organisations have established a close dialogue with the Commission and the organisations responsible for co-ordinating the development of drafts to ensure they provide appropriate information at the right times. This might involve establishing a relationship with the relevant people who will be key decision makers in progressing or implementing standards, such as the state or territory transport implementation team and the Australian Building Codes Board member from their state or territory.

4. Advocacy organisations need to make sure their representatives are supported and are clear about their ability to negotiate on some issues – while there are some things an advocacy organisation will regard as non-negotiable in some areas making non-negotiable demands will isolate representatives and make their role extremely difficult.

5. Advocacy organisations must be ready to provide expert information on issues which will be controversial, particularly in areas where industry will be claiming something might be an unjustifiable hardship. Simply stating something would not involve unjustifiable hardship is not likely to be effective unless there is some data or expertise to back up the argument.

6. Advocacy organisations need to ensure their negotiations with other parts of the disability community are done behind closed doors – having disagreements in front of Govt and industry is not effective advocacy.

7. Advocacy organisations need to prepare to establish mechanisms so that they can be involved in the monitoring and implementation of standards. Eg the Transport Standard will inevitable involve the need for industry to develop implementation plans and they will need to determine what resource they will allocate to that work.

8. Advocacy organisations could maximise their resources by choosing a few areas for detailed monitoring and use complaints or lobbying strategies to ensure organisations keep on track.

Industry best practice and using industry specific regulation

A number of processes are currently in place in which various industry associations have committed to developing best practice technology, policies and procedures in response to either complaints or inquiries. Generally this initiative would be activated and resourced by an industry association or a body with regulatory responsibility for that industry. For example, the ABA industry standards being developed in the areas of ATMs, EFTPOS, Internet and Telephone Banking; the Cinema industry action over open captioned films or the work done by the Internet Industry Association on accessible internet. 

The advantage of this approach is particularly clear where technology or IT based services are constantly in a process of development and where a static Disability Standard would be inappropriate or difficult to develop under the DDA. Other advantages include the fact that industry itself would ‘police’ the implementation and advocates would still be free to advocate to raise the bar as new developments occur.

Strategies

1. Many advocacy organisations participate in working groups and consultative processes established to develop industry best practices.

2. Once industry standards are available advocacy organisations may lobby specific sections of that industry to adopt the standards through Action Plans.

3. Advocacy organisations could identify other areas where this approach might be valuable and work with regulatory bodies or industry associations who may be approached to take responsibility for pro-active approaches. Eg the Taxi industry; bodies developing Smart Card technology or associations representing sports or entertainment venues.

Temporary exemption applications

The DDA allows for organisations to apply for temporary exemptions from complaints. The Commission cannot stop applications and is obliged to follow due process in dealing with them. The Commissions view has been that generally exemptions should not be granted either:

· in cases where it is felt the applicant is really talking about a possible claim of unjustifiable hardship and has no intention of eliminating the barrier over time.

· without an accompanying Action Plan or specific commitment to taking action to eliminate barriers in the future.

Some organisations have seen the opportunity temporary exemption processes offer to get a range of commitments to change during the period that the exemption is in place. For example, the SA transport exemption was conditional on a commitment to an extensive program of implementation of accessible transport. Advocacy groups in SA contributed significantly to this process.

Strategies

1. While anyone with an interest in commenting on a exemption application is encouraged to do so advocacy groups should consider focussing their energy on providing detailed submissions, drawing on their own or external expertise. 

2. Always talk to the Commission to find out what the issues behind the application are and what information the Commission can provide on local and international research and practice relevant to the application.

3. Look at the application in terms of what benefits can be drawn out of the process.

4. On occasion seek a review of progress on any plan attached to an exemption from the organisation concerned.

Inquiries – References, Commission initiated and Public Inquiries

There are fundamentally three types of inquiry undertaken by the Commission. First is a reference given by the Attorney-General – the accessible e commerce inquiry is an example of that. 

Second, is an inquiry initiated by the Commissioner to create some public debate, clarify some technical or systemic difficulties and add our views on issues of broad concern. The WAT inquiry is an example of that. The outcomes of these type of inquiry generally would result in some recommendations on which interested parties could act. This type of inquiry would not necessarily involve any negotiation or conciliation over specific change between the interested parties.

Third, there is the Public Inquiry run as part of an investigation into a complaint or series of complaints. This is the form of inquiry most likely in our experience to result in very specific change arising during the inquiry. We have found that the process of the inquiry results in offers and negotiations between different parties.

Strategies

1. It is important to have an ongoing discussion with the Commission about issues that might be taken up as an AG Reference or a Commissioner inquiry. 

2. If seeking to have a complaint handled in the form of a Public Inquiry advocacy organisations have to be clear about using the complaints as a trigger for a public process rather than an end in itself.

3. Before proceeding with a Public Inquiry strategy our advice would be to meet with the DRU to discuss the approach.

4. Always publicise complaints used for this purpose.

5. If contributing to an inquiry focus on quality input rather than quantity. Establishing a network of experts to draw on is vital in areas where technical issues are under consideration.

All of the strategies discussed have a place in achieving the objects of the DDA. Sometimes the Commission will be able to respond to requests for strategic approaches, such as a Public Inquiry, and sometimes it will not, but the offer to discuss ideas prior to taking action is always there.

