APPLICATION FOR EXEMPTION UNDER SECTION 55 OF THE DISABILITY DISCRIMINATION ACT

April 2003

This is an Application for Exemption from the Disability Discrimination Act (DDA) in so far as it relates to the broadcasting of television programming by the ABC, SBS, Network Ten, Channel Nine and the Seven Network (“the Applicants”).

Because of the detailed process of consultation which has already occurred, this Application has been made in a very brief form. The Applicants understand that is the preference of the Commission. If, however, more detail is required about the Application, the Applicants will do their best to provide it.

PREAMBLE

The Applicants have been providing captioning services for deaf and hearing- impaired viewers since the 1980s.. The commitment was formalised in regulations enacted under Schedule 4, section 38 of the Broadcasting Services Act  which require broadcasters  to provide closed captioning for all prime time programming (6.00pm to 10.30pm) and all news and current affairs outside this period. The Applicants have complied with and exceeded the requirements under the Broadcasting Services Act.

Prior to and in 2001, HREOC received a number of complaints from deaf and hearing-impaired groups and individuals  under the Disability Discrimination Act. These complaints alleged that the level of captioning being provided by the Applicants amounted to a breach of the DDA as it amounted to discrimination against the deaf and hearing-impaired community. This contention was disputed by the Applicants.

In March 2001, HREOC convened a forum attended by a number of interested parties including representatives of the Applicants, the Federation of Australian Commercial Television Stations, the Department of Communications, Information Technology and the Arts, Deafness Forum Australia, Australian Association of the Deaf and the Deaf Council of Western Australia. The purpose of the forum was to explore resolution of the issues raised by the complainants.

As a result of this forum, the Applicants commissioned research to determine the attitudes of members of the deaf and hearing-impaired community, their needs in relation to captioning and to obtain feedback on what areas of programming should be given priority.

THE RESEARCH

This research was carried out by Sherlock Research and indicated that the deaf and hearing-impaired community was generally satisfied with the quality of captioning provided.  Overwhelmingly, the main priority identified for increased captioning was for children’s programming, especially educational programs and pre-school programs. 

This was seen as essential in order to:

· assist children to develop language skills

· provide an opportunity for children to learn

· allow deaf or hearing-impaired parents to participate in learning development

Based on this research, in August 2002 the Applicants put a Proposal to the deaf and hearing-impaired groups that addressed the priorities identified by the research and introduce increases to captioning levels to be phased in over time. The Proposal was the result of a long and detailed process, demonstrating the commitment of the Applicants to addressing the needs of the deaf and hearing-impaired community.

Following detailed discussions with representatives of  Deafness Forum Australia, Australian Association of the Deaf and the Deaf Council of Western Australia ,  those organisations have now indicated that they accept the Applicants’ Proposal. 

THE PROPOSAL

A copy of the Proposal is attached. 

SUMMARY OF PROPOSAL

· Caption all programs (other than sport) which commence in prime-time until their conclusion

· Staged increase in hours to reach minimum goals – 55% by end 2005 and 70% by end 2007 (6am to midnight programming)

· Priority is given to captioning of pre-school and children’s programming – by end 2007, over 1400 hours of pre-school, children’s and schools’ programs will be captioned each year.

The Proposal allows for increases to be phased-in over time. The Applicants see this as essential due to:

· the limited availability of captioners

· the desire to maintain high quality captioning services, necessitating highly trained, experienced captioners

· the significantly increased financial commitment for each Applicant, resulting from the increases, due to the cost of captioning eg - 16 hours of labour are required to caption a one hour pre-recorded program

SCOPE OF EXEMPTION
The exemption sought under the DDA will apply to all broadcasting services provided by the Applicants.
PERIOD OF EXEMPTION

In order to implement the proposed increases to current captioning levels, which the Applicants need to have certainty in relation to their captioning requirements. Accordingly, the Applicants seek the exemption for the maximum period of 5 (five) years allowed by the DDA.

