AN INFORMATION SHEET ABOUT MANDATORY SENTENCING AND HOW IT IMPACTS ON PEOPLE WITH DISABILITIES

What is Mandatory Sentencing?

Mandatory sentencing was introduced in the Northern Territory in March 1997. It is a system which applies to certain kinds of offences and which stipulates that a particular minimum sentence must be imposed where any of these offences have been committed. The system makes certain sentences automatic upon conviction for certain offences. For juveniles (under 18) with one prior conviction for a property offence the minimum sentence which must be imposed by a judge or magistrate is 28 days imprisonment. In the case of an adult offender (18 and up), a first offence attracts a mandatory minimum sentence of 14 days imprisonment (except in exceptional circumstances), a second offence – 90 days and if an adult is convicted of a relevant offence and has two prior property offence convictions, they must be sentenced to a minimum one year imprisonment

Most of the offences to which mandatory sentencing applies are property offences like theft or damage to property.  The system allows no consideration to be given to whether the offence was a trivial one - for example, a person stealing a packet of biscuits or breaking a window. Nor can a judge or magistrate take into account the circumstance of the individual at the time that they committed the offence – for example any mental impairment such as illness or disability. 

But what about the changes announced by The Chief Minister of the Northern Territory, and The Prime Minister, last year?

Firslty, the changes apply to juveniles only. The age limit for juveniles has now been increased  from 17 to 18 year olds.  The second major change is as follows: in relation to juveniles only, the police now have the discretion to divert a young person to a diversionary program where the offence is considered trivial.  If they believe that it is a trivial offence, the police will be required to divert the alleged offender to a diversionary program. The Federal government will be contributing to the development of diversionary programs. 

It is unclear whether these changes will include police being directed to divert juveniles with an intellectual disability or a mental illness, to a diversionary program.

What does this mean for people with disabilities?

Many research studies in Australia and other Western nations have reported that people with an intellectual disability are over-represented in prison populations. Mandatory sentencing exacerbates the problems which people with intellectual and mental disabilities already face in the criminal justice system. Removing judicial discretion to consider the circumstances of an individual offender creates injustice for people with disabilities and fails to address the ‘crime problem’. 

Someone with an intellectual disability may have a limited ability to understand the wrongfulness of their actions. People with a mental illness often commit offences whilst experiencing psychosis, depression, obsessions and compulsions, which suggests a different level of responsibility for an offence. Whereas judges and magistrates would normally take these things into account in determining how an offender should be punished, under mandatory sentencing they must be ignored. Any law that does not allow the courts or the judiciary to take into account an offender’s mental state when committing an offence is by nature unjust and only adds to the disadvantages and discrimination that this group of people suffer daily.

Imprisonment is likely to be a harsher penalty for someone with a disability. Compared to an offender with no intellectual or mental disability, they will be far more vulnerable in prison and some will suffer more long lasting effect.

A Court won’t convict a person with an intellectual or mental disability, will it?

It is a myth that if you have an intellectual or psychiatric disability you will not be convicted because you lack the mental capacity to commit the offence. Proving lack of capacity is very difficult. You have to show that because of your disability you had no intent to commit the act. Dismissal of a charge due to disability occurs only in very extreme circumstances. In most cases you will have diminished capacity rather than no capacity. For example, you may commit the action consciously but because you have an intellectual disability which causes you to have a mental age of eight, you have little understanding of the wrongfulness of the action. 

For these reasons Section 78 of the NT Mental Health and Related Services Act which allows the court to dismiss a charge against a person where there is lack of capacity is rarely used. It is also rarely used because you must also get a certificate from the Chief Health Officer and two reports from psychiatrists certifying you are mentally ill or mentally disturbed and many people do not wish to have the stigma associated with such certification.

Is Mandatory Sentencing effective?

The deterrent value of prison sentences is obviously diminished in the case of offenders with intellectual disabilities or mental illnesses.

Where an offender has an intellectual disability, they may have a very limited understanding of why they are imprisoned and may not even relate the punishment to the offence that they committed. For some people with learning impairments, it may take a lot longer to understand what is lawful and unlawful. This might mean that they are constantly being sent to prison with little understanding of why. Similarly with mental illness, the prospect of a prison sentence may have little or no impact on their actions. 

We have been told that some organisations and families are no longer reporting crimes to the police because they do not want the offender to go to jail. This then means that the individual may not suffer any consequence as a result of his or her actions.

NT Disability Groups Against Mandatory Sentencing (DGAMS)

The members of DGAMS believe that there are often far more appropriate ways than imprisonment, to work with an offender who has a disability. Discretion in sentencing must be returned to the magistrates and judges, so that the person's disability can be recognised during sentencing. We believe that this will result in the offender receiving a more appropriate consequence of his or her actions.

if you would like to discuss its impact on people with disabilities, you can contact Cassandra Goldie or Wendy Morton of the Aged and Disability Rights Team at Darwin Community Legal Service on 8982 1111.

If you would like more information on mandatory sentencing, you can refer to the website        http://ms.dcls.org.au“ Last updated: March 2001 ( This publication is copyright. Non-profit community groups have permission to reproduce parts of this publication as long as the original meaning is retained and proper credit is given to DCLS, as the publisher”

WARNING: This publication is intended to provide general information only about the law in the Northern Territory. You should always get legal advice about your individual situation. No responsibility is accepted for any loss, damage, injury, financial or otherwise suffered by any person acting upon or relying on information contained in, or omitted from this publication.

