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1 November 2004

Disability Rights Unit

Human Rights and Equal Opportunity Commission

GPO Box 5218

Sydney NSW
Dear Sir/Madam, 

Submission on the Draft Revision: Guidelines for Providers of Insurance and Superannuation

I would like to begin by giving my support to the efforts being made to further clarify relevant issues through the revision of the Guidelines for Providers of Insurance and Superannuation. I have a few suggestions to make for further expansion of the guidelines, particularly in relation to reliance by insurers on ‘other relevant factors’ pursuant to s 46 of the Disability Discrimination Act 1992 (Cth).

Relevant Factors

The comments that I wish to make link in with the Productivity Commission Inquiry Report released in April of this year (Review of the Disability Discrimination Act 1992, 30 April 2004). The Productivity Commission Inquiry included coverage of the insurance and superannuation exemption (see Chapter 12, pp 327-342). It would, in my view, be useful to include some reference to this discussion within the HREOC guidelines as it provides a useful resource. More particularly, I believe that there are aspects of the Report’s recommendations which should be highlighted in the guidelines. In response to concerns about lack of clarity of the insurance and superannuation exemption, the Productivity Commission Report recommends that amendments are required to the Disability Discrimination Act 1992 (Cth) to clarify what ‘other relevant factors’ are for the purposes of the insurance and superannuation exemption. The Report recommends that the legislation should spell out that these should not include ‘stereotypical assumptions about disability that are not supported by reasonable evidence’ or ‘unfounded assumptions about risks related to disability’ (Recommendations 12.1). 

As we all know, legislative implementation of such recommendations often takes some considerable time and these particular recommendations in relation to the Disability Discrimination Act 1992 (Cth) are likely to be bound up with the broader recommendations arising from the Australian Law Reform Commission and Australian Health Ethics Committee Inquiry into the Protection of Human Genetic Information contained in the Essentially Yours Report (2003). In these circumstances, I think it would be appropriate if the essence of what the Productivity Commission has recommended be picked up in the Guidelines for Providers of Insurance and Superannuation, particularly as their terms are entirely consistent with the directions which these guidelines take.

There are, in my view, good grounds for seeking to spell out as far as possible what is and what is not acceptable, for the benefit of insurance and superannuation providers and consumers. Whilst as noted in the guidelines, insurers bear the onus of showing that the s 46 exemption applies, in  reality, they are very infrequently called on to do so as very few individuals invoke their right to bring a legal challenge to insurance underwriting decisions through the avenues of anti-discrimination legislation. Notably, there are presently no other avenues of complaint which an applicant can access to challenge underwriting decisions, although recommendations for other appeal mechanisms within the insurance sector are contained in the ALRC/AHEC Essentially Yours Report (2003) (see Recommendation 27-9).

Given the practical difficulties of legal challenge and the paucity of relevant precedents (the recent QBE Travel Insurance v Bassanelli case being a rare exception) it would be helpful if the HREOC Guidelines for Providers of Insurance and Superannuation gave as clear an elucidation as possible of the scope of the exemption.

Reasons for Decisions

The other key issue addressed in both the Productivity Commission Inquiry Report and the ALRC/AHEC Essentially Yours Report (2003) relates to the information provided to applicants by providers in relation to unfavourable underwriting decisions, including an explanation of the information on which they have relied. Both bodies have recommended that this be specified in the Disability Discrimination Act 1992 (Cth) giving individuals a legal right to this information (See Productivity Commission Report Recommendation 12.2; ALRC/AHEC Recommendation 27-5). Significantly, the Productivity Commission’s recommendations propose this as a precondition to the application of the exemption. The ALRC/AHEC Essentially Yours Report (2003) has recommended that in order to ensure that applicants are aware of their right to request reasons, the peak insurance bodies (Investment and Financial Services Association – (IFSA) and the Insurance Council of Australia (ICA)) should develop mandatory policies requiring their members to inform applicants of their statutory entitlement to reasons for an adverse underwriting decision (Recommendations 27-6 - 27-7).

As noted above, it may take some time for these recommendations to be implemented into law. In the meantime, it would be desirable to be encouraging insurers and superannuation providers, as a matter of good practice, to be providing applicants with clear and understandable reasons for unfavourable underwriting decisions. I can confirm from the insights I have  gained through my own research in this area pursuant to the ARC funded Genetic Discrimination Project which I lead (see www.gdproject.org) that there are often perceptions of unfair treatment which stem from lack of understanding of what insurers can or have taken into account. If details of reasons for decisions were routinely provided, many misunderstandings and misconceptions about insurance discrimination could be avoided.

Other Matters

There were also a few minor editorial matters that I thought it may be helpful to point out: 

At 4.5, second line should read: ’If no actuarial or statistical data is available, or no data..’ (not ‘date’)

Re 4.6 ‘what data is reasonable to rely on,’  I would suggest that you expand this heading to make clear that reference is being made here to actuarial or statistical data (as distinct from the issue of other relevant factors which is addressed at 4.7).

4.7.5 re Commercial Judgment – for cohesion of this section, I would suggest that you move up the last paragraph, and flow this on from the sentence ‘Practice of other insurers in the industry may be taken into account in deciding what is reasonable.’

At 5, the second sentence of the second paragraph is incomplete (although the intended meaning is apparent from the context).

I trust that these comments are helpful; I would be happy to assist further by clarifying any matters arising.

Yours faithfully, 

Margaret Otlowski

Professor 

Faculty of Law

University of Tasmania

