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To whom it may concern

Comments on draft ‘Guidelines for Providers of Insurance and Superannuation’ 
The Equal Opportunity Commission Victoria (“Commission”) appreciates that insurance and superannuation by nature are discriminatory.  Indeed the Equal Opportunity Act 1995 (Vic) (“EOA”) recognises this fact by providing exceptions in very similar terms to the superannuation and insurance exemption in section 46 of the Disability Discrimination Act 1992 (Cth) (“DDA”).  

The EOA provides a further exception for insurers or superannuation providers where the discrimination is permitted under the DDA. Therefore the ‘Guidelines for Providers of Insurance and Superannuation’ prepared by HREOC are particularly relevant for the Victorian context in explaining rights and responsibilities with respect to the prohibition of discrimination in the provision of insurance and superannuation.  Accordingly, the Commission provides the following comments with respect to the draft guidelines. 
It is well recognised that the DDA contains features that imply that reasonable adjustments should be made to accommodate people with a disability in respect of the protected areas under that Act.  The Commission suggests that guidance with respect to this implied duty should be included in the guidelines in the context of denying cover and alternative means of managing risk (see section 5. of the guidelines).  The Commission believes that an explanation of the duty to provide reasonable accommodation to people with a disability in the provision of insurance and superannuation will assist such providers who consider making unfavourable underwriting decisions and serve to promote better provision of insurance and superannuation services to people with a disability.  
The draft guidelines provide examples of ‘other relevant factors’ where the section 46 exemption is relied upon if there is no statistical or actuarial data available.  In particular the guidelines refer to ‘relevant information about the individual seeking insurance’ which provides that information about the particular individual person who is seeking insurance will often be relevant in assessing whether the person presents a higher or lower risk.  Indeed Justice Mansfield in QBE Travel Insurance v Bassanelli warned of the dangers of stereotyping applicants for insurance by reference to their disability – 
‘Such grouping of individuals, whether by race or disability, without proper regard to an individual’s circumstances or to the characteristics they possess, may cause distress or hurt.’  
In that case his Honour noted that such stereotyping was precisely what the DDA sought to prevent.  Given this, it is submitted that the guidelines would benefit by the inclusion of a warning against stereotyping individual applicants for insurance by reference to their disability.  
The guidelines should encourage insurance and superannuation providers to provide meaningful reasons/explanations to applicants when unfavourable underwriting decisions are made.  The Commission believes that the explanations for unfavourable underwriting decisions may create greater transparency and reduce the instances of complaints against providers.
Further, the guidelines should also reiterate that qualitative actuarial data is a sounder basis for assessing underwriting risks that is both fair to the individual applying for insurance and makes business sense for an insurer.

The Commission thanks HREOC for the opportunity to comment on the guidelines for superannuation and insurance providers.

Yours sincerely

MATTHEW CARROLL

ACTING CHIEF EXECUTIVE 
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