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National Inquiry into Children in Immigration Detention
13 May 2004

AUSTRALIA BREACHES CHILDREN’S
HUMAN RIGHTS

A Human Rights and Equal Opportunity Commission Inquiry has found that children in Australian immigration detention centres have suffered numerous and repeated breaches of their human rights.
In its National Inquiry into Children in Immigration Detention Report- A Last Resort?, tabled in Federal Parliament today, the Commission found Australia’s immigration detention policy has failed to protect the mental health of children, failed to provide adequate health care and education and failed to protect unaccompanied children and those with disabilities.
The two-year, comprehensive Inquiry also found that the mandatory detention system breached the UN Convention on the Rights of the Child. It failed, as required by the Convention, to make detention a measure of “last resort”, for the “shortest appropriate period of time” and subject to independent review.
The system failed to make the “best interests of the child” a primary consideration in detaining them and it failed to treat them with humanity and respect.
Furthermore, the Government’s failure to implement repeated recommendations by mental health professionals to remove children with their parents from detention amounted to “cruel, inhumane and degrading treatment”.
The Report is the result of two years of careful consideration of evidence and submissions. The Inquiry visited all detention centres in Australia and took evidence from a vast range of individuals and organisations - detainee children and parents, human rights advocacy groups, medical and legal experts, State governments, Australasian Correctional Management (ACM) and the Department of Immigration and Multicultural and Indigenous Affairs (DIMIA) amongst others.
DIMIA and ACM were offered several opportunities to make oral and written submissions to the Inquiry. The Inquiry treated DIMIA and ACM’s responses, along with all other evidence, very seriously in reaching its final conclusions.
Human Rights Commissioner Dr Sev Ozdowski said it was time to release all children with their families from detention centres and residential housing projects and for steps to be taken by federal Parliament to ensure that no child who arrives in Australia ever suffers under this system again.
“With every right there is a responsibility. The Government has a right to develop its migration policy, but it has a responsibility to uphold the conventions it has signed,” said Dr Ozdowski. “Remember these are children with human rights. They are not numbers, or acronyms.”
“There have been more than 2000 children in immigration detention over the past few years. We can act to ensure we do not repeat the mistakes we made in their care and treatment. We have the opportunity to change the system to ensure these breaches do not happen again.”
“Last Christmas, there were more than 100 children in detention centres and housing projects in Australia and there are still a significant number of children in detention now,” Dr Ozdowski said. “This is not ancient history. We are still abusing the rights of children in detention today. Children are still behind barbed wire now.”
The Commissioner called on the Government to release all remaining children within four weeks, for federal Parliament to change the law to ensure that detention is no longer the first and only resort for asylum seeker children and to ensure that decisions about the detention of children be made by an independent court. 
“For a country that is a passionate advocate of human rights internationally and is currently the Chair of the Human Rights Commission at the United Nations, this is a great opportunity to be a leader,” Dr Ozdowski said.
“All Australians should look at these findings, read the examples and think of their children, their grandchildren or the children of their friends and ask themselves – how would I feel if my children were raised behind barbed wire and their human rights were abused?” asked Dr Ozdowski.
“Almost 93 per cent of these families have been accepted as ‘genuine refugees’ so why do we lock them up for years behind barbed wire?” asked Dr Ozdowski. 
“The treatment of some of these children has left them severely traumatised and with long-term mental health problems. Children with emotional and physical scars will be a legacy of our mandatory detention policy,” the Commissioner said.
For copies of the National Inquiry into Children in Immigration Detention Report – A Last Resort?, the summary guide, media kit and audio grabs from Dr Ozdowski go to: http://www.humanrights.gov.au/human_rights/children_detention_report/index.html
Commissioner Ozdowski will hold a press conference to launch the Report on Friday, 14 May at 10.30am in the HREOC conference room (Level 8, 133 Castlereagh St, Sydney).

Media inquiries: 	Paul Oliver		02 9284 9677 or 0408 469 347
James Iliffe		02 9284 9880
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National Inquiry into Children in Immigration Detention
INquiry commissionerS
INquiry commissioner
Human Rights Commissioner & Acting Disability Discrimination Commissioner –
Dr Sev Ozdowski OAM
Until his appointment as Human Rights Commissioner and Acting Disability Discrimination Commissioner, Dr Sev Ozdowski OAM was Chief Executive of South Australia's Office of Multicultural and International Affairs. 
Dr Ozdowski has a long-term commitment to human rights and his relationship with the Human Rights Commission dates back to the original Commission of the early 1980s. He is the author of many papers on sociology of law, human rights, immigration and multiculturalism.
His five-year term as Human Rights Commissioner and Acting Disability Discrimination Commissioner began on 8 December 2000. 
Born in Poland in 1949, Dr Ozdowski migrated to Australia in 1975. He has held senior positions in the Federal portfolios of the Prime Minister and Cabinet, Attorney-General's and Foreign Affairs and Trade. He has also worked as Secretary of the Human Rights Commission inquiry into the Migration Act 1958 and for the Joint Parliamentary Committee on Foreign Affairs, Defence and Trade. 
Dr Ozdowski has a Master of Laws and Master of Arts in Sociology from Poznan University, Poland, and a PhD in Sociology of Law from the University of New England, Armidale, NSW. He was awarded a Harkness Fellowship in 1984 for post-doctoral work on race relations, international human rights and immigration law and public administration - studies that took him from Harvard University (Cambridge, Massachusetts) to Georgetown University (Washington DC) and the University of California (Berkeley, California). 
Dr Ozdowski's work for the Polish community, including refugees, and his commitment to enhancing Australia-Poland relations was rewarded with an OAM in 1995 and with the Chevalier of the Order of Merit of the Republic of Poland in 2000. 
Assistant Commissioners
Two Assistant Commissioners were appointed to assist the Inquiry. Prof Trang Thomas and Dr Robin Sullivan assisted the Inquiry in providing advice in their respective fields of expertise (as set out below) and assisted with public hearings.
Commissioner for Children and Young People, Queensland –
Dr Robin Sullivan (CertTch (KGTC), HA, H.Ed(Qld), M.Ed (JCU), D.Univ (QUT), FACE, FQIEA)
Dr Sullivan was appointed Children's Commissioner in April 1999 after a distinguished career in the Queensland Department of Education. Her contribution to the education system includes a wealth of practical experience and theoretical research. She was trained as a teacher of History and English, and advanced through the school based administrative hierarchy to become a secondary school principal.
Dr Sullivan was promoted to a number of senior positions in the Queensland State Education Department culminating in her appointment as the first female Deputy-Director General of Education in 1997. Many of these positions had a focus on curriculum, learning and teaching, including a specific interest in disadvantaged children.
As the Queensland Commissioner for Children and Young People, Dr Sullivan is a member of various groups including the Child Protection Council, the Queensland Crime and Misconduct Commission Reference Group, and the Queensland Child Care Forum. In 2001, she was appointed by the Premier of Queensland as Honorary Mediator for the Commonwealth Heads of Government Meeting (CHOGM). She was awarded the Qld Chapter Medal of the Australian College of Education for 2001.
Dr Sullivan contributes to a range of children's issues and policy agendas at the state and national levels.
Professor of Psychology at the Royal Melbourne Institute of Technology –
Professor Trang Thomas AM
Trang Thomas graduated with Bachelor of Arts with First class Honours (University of NSW), Master with Honours (Macquarie University) and Ph.D in Psychology (La Trobe University). She was former Director of the Centre for Applied Social Research at RMIT and is currently Director of Science of the Australian Psychological Society.
She has conducted numerous research projects in Developmental Psychology and has produced over 100 research papers, keynote addresses and conference presentations; as well as many feature articles in the print and television media.
Professor Thomas chaired a major inquiry into the adequacy of State government services in Victoria for non-English speaking people in 1996. The Inquiry's five-volume report included 160 recommendations of which many have been implemented. Her dedication to research with applied social impact has brought her several awards, including the Alumni Achievement award from the University of New South Wales, the Inaugural Distinguished Alumni award from La Trobe University, and the Order of Australia (AM).
Her past appointments include Chair of the Victorian Multicultural Commission, Board of SBS, Board of the Council for Adult Education, Advisory Board of the International Conflict Resolution Centre and the Victorian Casino and Gambling Authority. She was also a delegate to the 1998 Constitutional Convention in Canberra. Current appointments include member of the National Council for Multicultural Australia, the National Council for the Centenary of Federation, and National Health and Medical Research Council.
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National Inquiry into Children in Immigration Detention
about the Inquiry
The Human Rights and Equal Opportunity Commission was established in 1986. It is an independent statutory organisation and reports to the federal Parliament through the Attorney-General.
The Commission’s goal is to foster greater understanding and protection of human rights in Australia and to address the human rights issues facing a broad range of individuals and groups.
When the Commission was established it was given a responsibility to advise the Commonwealth Government on Australia’s commitments under international laws and whether these are reflected in Commonwealth laws, policies and practices.
In November 2001, Human Rights Commissioner, Dr Sev Ozdowski, announced the Commission would hold a National Inquiry into Children in Immigration Detention.
Why did we hold an Inquiry?
Since 1992, asylum seekers who arrive in Australia without a visa – both adults and children – have been subject to mandatory detention. In all but a few rare cases, their detention ends only when they are recognised as refugees and granted a protection visa or when they are removed from the country.
From 1999 the number of children in detention rose significantly and there was widespread community concern about their treatment.
The Inquiry was established to examine whether the laws requiring the detention of children and the treatment of children in immigration detention met Australia’s obligations under international law, especially the Convention on the Rights of the Child.
What did the Inquiry look at?
First, the Inquiry considered whether Australia’s detention laws comply with international law and looked at alternatives to placing children in immigration detention centres.
The Inquiry also looked at the treatment of child asylum seekers held in immigration detention centres between 1999 and 2002. In particular, it examined:
	the safety and security of children in detention

the effect of detention on children’s mental and physical health
whether children in detention received an appropriate education
the care available to children with a disability in detention
the opportunity for children in detention to enjoy recreation and play
the care of unaccompanied children in detention
	children’s ability to practice their religion and culture in detention.
Finally, the Inquiry considered the needs of child asylum seekers and refugees living in the community after being released from detention.
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National Inquiry into Children in Immigration Detention
Methodology of the inquiry
The National Inquiry into Children in Immigration Detention was announced on 28 November 2001 and commenced early in 2002. It was conducted by federal Human Rights Commissioner, Dr Sev Ozdowski on behalf of the Human Rights and Equal Opportunity Commission.
The Inquiry was held in public wherever possible. It received a wide range of submissions and sought input from Commonwealth and State governments, through submissions and/or evidence at hearings. 
A substantial number of professional groups, including lawyers, doctors, nurses, psychologists, social workers and education specialists made submissions or provided evidence. Many former ACM staff have also provided information to the Inquiry. 
Numerous community groups and religious organisations, especially those who support detainees and refugees, have given the Inquiry detailed information. 
The Inquiry also spoke with current and former child detainees and parents about their experiences of living in an immigration detention centre. 
Submissions
The Inquiry received 346 submissions, including 64 confidential submissions. Detailed information was provided by organisations representing detainees, human rights and legal bodies, members of the public, religious bodies, state government agencies and a range of non-government policy and service-providing organisations.
Visits to immigration detention centres
Inquiry staff visited all immigration detention facilities in Australia between January 2002 and December 2002, including three visits to Woomera. During each visit, Inquiry staff conducted a tour of the facility, spoke with detention centre staff and interviewed all families and children who wished to talk about their experiences. The Inquiry conducted a total of 112 interviews with children and their parents, on the understanding that their identity would be protected.
Focus groups
During 2002, the Inquiry held 29 focus groups with approximately 200 children, parents and other former detainees now living in Sydney, Melbourne, Perth, Adelaide and Brisbane on temporary protection visas. These focus groups were conducted on the understanding that the identity of the participants would be protected in order to allow them to talk freely about their experiences.

Public hearings
Between May and August 2002, the Inquiry held public hearings in Melbourne, Perth, Adelaide, Sydney and Brisbane to allow members of the community, State government agencies, non-government organisations and former ACM staff, amongst others, to provide further information to the Inquiry. The Inquiry held 61 public sessions (105 witnesses) and 24 confidential sessions (50 witnesses). Nine of the witnesses in confidential hearings (seven sessions) later agreed to make their evidence public.
Evidence from the Department and ACM
The Department provided a written submission in May 2002 and the Inquiry received a series of documents from the Department and ACM throughout 2002 in response to requests and legal ‘Notices to Produce’ issued by the Inquiry. 
In December 2002, the Inquiry heard oral evidence from the Department and ACM on various issues, including:
	how unaccompanied children are cared for in detention

how families with deteriorating mental health are assessed and helped in detention centres
the provision of education in detention facilities
the provision of services to families with disabilities
	how compliance with human rights standards is monitored in detention centres.
After these hearings, the Inquiry wrote a draft report containing initial factual findings and a preliminary view as to whether there were breaches of children’s rights. In accordance with the principles of natural justice, a copy of the draft report was provided to the Department and ACM in May 2003, allowing them to respond to the Inquiry’s findings and to provide further evidence and submissions. ACM requested the opportunity to make oral submissions and these were heard in September 2003.
A second draft was provided to both the Department and ACM for further comment in November 2003. After the Inquiry received their second round of responses, the final report was completed. The Department and ACM were given a final opportunity to inform the Inquiry about what actions they were taking in response to the final findings and recommendations in January 2004.
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National Inquiry into Children in Immigration Detention
Terms of reference for the inquiry
The terms of reference for the National Inquiry into Children in Immigration Detention were to inquire into the adequacy and appropriateness of Australia's treatment of child asylum seekers and other children who are, or have been, held in immigration detention, including:
	The provisions made by Australia to implement its international human rights obligations regarding child asylum seekers, including unaccompanied minors. 

The mandatory detention of child asylum seekers and other children arriving in Australia without visas, and alternatives to their detention.
The adequacy and effectiveness of the policies, agreements, laws, rules and practices governing children in immigration detention or child asylum seekers and refugees residing in the community after a period of detention, with particular reference to: 
	the conditions under which children are detained; 

health, including mental health, development and disability; 
education; 
culture; 
guardianship issues; and 
	security practices in detention.
	The impact of detention on the well-being and healthy development of children, including their long-term development.
	The additional measures and safeguards which may be required in detention facilities to protect the human rights and best interests of all detained children.

The additional measures and safeguards which may be required to protect the human rights and best interests of child asylum seekers and refugees residing in the community after a period of detention. 
(Note: “Child” includes any person under the age of 18)
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National Inquiry into Children in Immigration Detention
useful links & resources
HREOC’s National Inquiry into Children in Immigration Detention website: www.humanrights.gov.au/human_rights/children_detention
Background papers on the Inquiry can be found at: www.humanrights.gov.au/human_rights/children_detention/background.html
	The full text of the Convention on the Rights of the Child – can be accessed on the UNICEF website at: www.unicef.org/crc/fulltext.htm
	Submissions to the National Inquiry into Children in Immigration Detention: www.humanrights.gov.au/human_rights/children_detention/submissions/ 
	Transcripts of hearings held by the National Inquiry into Children in Immigration Detention: www.humanrights.gov.au/human_rights/children_detention/dates.html
	Psychological Well Being of Child and Adolescent Refugee and Asylum Seekers: Overview of Major Research Findings of the Past Ten Years: www.humanrights.gov.au/human_rights/children_detention/psy_review.html
Department of Immigration and Multicultural and Indigenous Affairs website: www.dimia.gov.au
Minister for Immigration and Multicultural and Indigenous Affairs website: www.minister.immi.gov.au
Refugee Review Tribunal website: www.rrt.gov.au
	The Office of the United Nations High Commissioner for Refugees website:  www.unhcr.ch
	Office of the High Commissioner for Human Rights website: www.unhchr.ch
	Amnesty Australia website: www.amnesty.org.au
	Refugee Council of Australia website: www.refugeecouncil.org.au
	Rural Australians for Refugees website: www.ruralaustraliansforrefugees.org
	Children out of Detention website: www.chilout.org
How to obtain a copy of the report
The Report on the National Inquiry into Children in Immigration Detention is available in several formats
The report, media kit and summary guide are available online at: www.humanrights.gov.au/human_rights/children_detention_report
Alternatively, contact the HREOC Publications Unit on Tel: 02 9284 9672 or via email: publications@humanrights.gov.au to obtain: 
Hard copy version of the Report (Cost $49.95 includes GST and postage in Australia)
CD ROM version of the Report (free of charge)
Summary Guide to the National Inquiry (free of charge)

Copyright
The Report on the National Inquiry into Children in Immigration Detention and the community guide are subject to copyright. If any material is published or reproduced from the report or the community guide in any way it needs to be acknowledged to the Human Rights and Equal Opportunity Commission.
A small number of drawings and a poem were submitted to the National Inquiry into Children in Immigration Detention during visits to immigration detention centres and in focus groups. The Commission has made these available for publication or reproduction on its website at www.humanrights.gov.au/human_rights/children_detention/submissions/artwork/
Again, if any of this material is published or reproduced it needs to be acknowledged to the Human Rights and Equal Opportunity Commission.

Confidentiality and privacy
There are a number of directions to protect the privacy, security of employment and human rights of people assisting or otherwise involved in the subject of this Inquiry. In summary, the directions are:
	That the identity of asylum seekers “Asylum seekers” here refers to all persons who claim or have claimed to be a refugee (as defined by the Refugees Convention whether or not they are or were in fact a refugee and whether or not they have applied for a visa to enter and/or remain in Australia on the basis that they are a refugee. giving evidence, producing information or documents, or making submissions to this Inquiry (or proposing to do such things) is not to be disclosed;

That the identity of all other persons giving evidence, producing information or documents, and making submissions to this Inquiry (or proposing to do such things) who request anonymity is not to be disclosed; and 
That evidence or information produced to the inquiry is not to be published in a way that identifies or could identify any individual.
The directions also prevent publication of material such as photographs that would disclose the identity of a person in the above categories. Please note that it is an offence under the Human Rights and Equal Opportunity Act to contravene these directions.
The Commission has made available as much material as possible in an authorised form that will avoid identification of people subject to these orders.
Information about these orders, including the reasons for them, can be found on the Commission’s website at: www.humanrights.gov.au/human_rights/children_detention/privacy.html. 
Page 13 of 27
The full Inquiry Report, Summary Guide and other resources are available on the Commission’s website at www.humanrights.gov.au/human_rights/children_detention_report/
The full Inquiry Report, Summary Guide and other resources are available on the Commission’s website at www.humanrights.gov.au/human_rights/children_detention_report/
‘A last resort?’
Report of the file_12.png


file_13.wmf


National Inquiry into Children in Immigration Detention
Major findings and Recommendations
The Inquiry has found that Australian laws that require the mandatory, indeterminate and effectively unreviewable immigration detention of children, and the way these laws are administered by the Commonwealth, have resulted in numerous and repeated breaches of the Convention on the Rights of the Child.
The Inquiry made a range of specific findings in relation to:
	monitoring of conditions in detention centres

Australia’s detention laws and policy
Australia’s refugee status determination system as it applies to children
safety and security
mental health
physical health
children with disabilities
education
recreation and play
unaccompanied children
religion, culture and language
	temporary protection visas.
These specific findings, based on evidence received by the Inquiry, were assessed against Australia’s human rights obligations under the Convention on the Rights of the Child. From this, the Inquiry reached its major findings and recommendations.
MAJOR FINDING 1
Australia’s immigration detention laws, as administered by the Commonwealth, and applied to unauthorised arrival children, create a detention system that is fundamentally inconsistent with the Convention on the Rights of the Child (CRC).
In particular, Australia’s mandatory detention system fails to ensure that:
	detention is a measure of last resort, for the shortest appropriate period of time and subject to effective independent review (CRC, article 37(b), (d))

the best interests of the child are a primary consideration in all actions concerning children (CRC, article 3(1))
children are treated with humanity and respect for their inherent dignity
(CRC, article 37(c))
	children seeking asylum receive appropriate assistance (CRC, article 22(1)) to enjoy, ‘to the maximum extent possible’, their right to development (CRC, article 6(2)) and their right to live in ‘an environment which fosters the health, self-respect and dignity’ of children in order to ensure recovery from past torture and trauma (CRC, article 39).

MAJOR FINDING 2
Children in immigration detention for long periods of time are at high risk of serious mental harm. The Commonwealth’s failure to implement the repeated recommendations by mental health professionals that certain children be removed from the detention environment with their parents amounted to cruel, inhumane and degrading treatment of those children in detention (CRC, article 37(a)).
MAJOR FINDING 3
At various times between 1999 and 2002, children in immigration detention were not in a position to fully enjoy the following rights:
	the right to be protected from all forms of physical or mental violence (CRC, article 19(1))

the right to enjoy the highest attainable standard of physical and mental health
(CRC, article 24(1))
the right of children with disabilities to ‘enjoy a full and decent life, in conditions which ensure dignity, promote self-reliance and facilitate the child’s active participation in the community’ (CRC, article 23(1))
the right to an appropriate education on the basis of equal opportunity
(CRC, article 28(1))
	the right of unaccompanied children to receive special protection and assistance to ensure the enjoyment of all rights under the CRC (CRC, article 20(1)).
RECOMMENDATION 1
Children in immigration detention centres and residential housing projects, as at the date of the tabling of this report, should be released with their parents as soon as possible, but no later than four weeks after tabling.
The Minister and the Department can effect this recommendation within the current legislative framework by one of the following methods:
	transfer into the community (home-based detention)

the exercise of Ministerial discretion to grant humanitarian visas pursuant to section 417 of the Migration Act
	the grant of bridging visas (appropriate reporting conditions may be imposed). 
If one or more parents are assessed to be a high security risk, the Department should seek the urgent advice of the relevant child protection authorities regarding the best interests of the child and implement that advice.
RECOMMENDATION 2
Australia’s immigration detention laws should be amended, as a matter of urgency, to comply with the Convention on the Rights of the Child.
In particular, the new laws should incorporate the following minimum features:
	There should be a presumption against the detention of children for immigration purposes.

A court or independent tribunal should assess whether there is a need to detain children for immigration purposes within 72 hours of any initial detention (for example, for the purposes of health, identity or security checks).
There should be prompt and periodic review by a court of the legality of continuing detention of children for immigration purposes.
All courts and independent tribunals should be guided by the following principles:
	detention of children must be a measure of last resort and for the shortest appropriate period of time

the best interests of the child must be a primary consideration
the preservation of family unity
	special protection and assistance for unaccompanied children
	Bridging visa regulations for unauthorised arrivals should be amended so as to provide a readily available mechanism for the release of children and their parents.

RECOMMENDATION 3
An independent guardian should be appointed for unaccompanied children and they should receive appropriate support. 
RECOMMENDATION 4
Minimum standards of treatment for children in immigration detention should be codified in legislation.
RECOMMENDATION 5
There should be a review of the impact on children of legislation that creates ‘excised offshore places’ and the ‘Pacific Solution’.
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National Inquiry into Children in Immigration Detention
INTERNATIONAL LAW AND DETENTION
As a sovereign country, Australia has a right to decide who is allowed to enter and stay in the country. However, with this right comes a set of legal responsibilities.
Sovereignty doesn’t mean that nations can do whatever they like. Over the past 50 years, the nations of the world have worked together to develop a system of international human rights law based on agreed standards and principles.
By ratifying a treaty or convention, a country agrees to take on the rights and responsibilities of the treaty and uphold its principles in the policies and practices of the government.
The fact that Australia has ratified a treaty does not mean that it automatically becomes part of Australian law – it needs to be specifically written into domestic law before there are enforceable rights. However, this does not mean that ratifying a treaty has no significance for Australia. As the High Court has said in the Teoh case, ‘ratification of a convention is a positive statement … that the executive government and its agencies will act in accordance with the Convention.’
Australia has, as a sovereign country, freely entered into a range of human rights treaties and, therefore, has an obligation to put the principles of these treaties into practice in how it carries out its immigration policies.
The Convention on the Rights of the Child
The Inquiry has taken the rights set out in the Convention on the Rights of the Child, which Australia ratified in 1990, as the basis for its investigations. One of the key principles of the Convention is that the best interests of the child should be a primary consideration in all decisions that affect them.
The Convention also sets out specific requirements to protect the liberty of children including:
	detention of children must be a measure of last resort
detention of children must be for the shortest appropriate period of time

children in detention have the right to challenge the legality of their detention before a court or another independent body
	children should not be detained unlawfully or arbitrarily.
Other key rights in the Convention are that:
	children seeking asylum have a right to appropriate protection and assistance – because they are an especially vulnerable group of children

children separated from their parents (unaccompanied children) have a right to special assistance
children in detention should be treated with respect and humanity and they have the right to healthy development and to be able to recover from past trauma
	children seeking asylum, like all children, have rights to the highest attainable standards of physical and mental health; education; culture, language and religion; rest and play; protection from violence; and to remain with their parents.
The Inquiry also drew on other important human rights treaties, including the 1951 Convention relating to the Status of Refugees and its 1967 Protocol, which requires Australia to offer protection to people fleeing persecution because of their race, religion, nationality, membership of a particular social group or political opinion.
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National Inquiry into Children in Immigration Detention
detention policy and children
Australia’s immigration detention laws and practices create a detention system that is fundamentally at odds with the Convention on the Rights of the Child.
While a short period of detention may be permitted for the purpose of conducting preliminary health, identity and security checks, Australia’s detention system requires detention well beyond those permitted purposes.
The Convention requires detention of children to be ‘a measure of last resort’. However, Australia’s immigration laws make the detention of unauthorised arrival children the first – and only – resort.
The Convention requires the detention of children to be for ‘the shortest appropriate period of time’. However, Australia’s immigration laws and policies require children to stay in detention until they are granted a visa or removed from Australia – a process that can take weeks, months or years.
The Convention protects children against arbitrary detention and requires prompt review before an independent tribunal to determine whether the individual circumstances of a child justify their detention. However, Australian immigration laws require the detention of all unauthorised arrival children, regardless of their individual circumstances. These laws also expressly limit access to courts.
The end result is the automatic, indeterminate, arbitrary and effectively unreviewable detention of children. No other country in the world has a policy like this.
Immigration detention in a secure detention facility is not, by law, necessary. Since 1994 the Minister has had the power to declare any place in the community a place of ‘detention’, including a hotel, hospital, foster house or family home.
However, this power has rarely been used. As at the end of 2003, only two families had ever been transferred to ‘home-based detention’. Furthermore, it was not until a hunger strike, lip-sewing and a suicide pact occurred in January 2002 that arrangements were made to transfer about 20 unaccompanied children to foster home ‘detention’ in Adelaide.
The Australian Government and the Department of Immigration have regularly stated that keeping children who arrive with their parents together as a family is in the best interests of a child; therefore, since parents are detained their children should remain in detention with them.
The Inquiry believes this argument is flawed for a number of reasons. It implies that the Government has no other option but to detain parents and their children. It also implies that the rights of children can be traded off against each other, whereby a child’s right to ‘family unity’ is more important than his or her right not to be held in detention for an indeterminate period of time. In addition, it fails to take account of the destructive effects of detention itself on family unity.

There are other alternatives available to the Department and to policy makers – alternatives that would both allow a child to be with their parents and not be held in detention during the period that their visa application is being assessed (The Inquiry recommends that the laws be changed – see Inquiry Recommendation 2).
While alternative detention programs, such as the Woomera Residential Housing Project, offered improved day-to-day living conditions for children, they also raised their own problems.
First, significant restrictions on movement remain – children and parents are not free to make their own decisions about where they to go to school, where they play and so on. In addition, fathers in two-parent families are not allowed to take part in the program and, until late 2002, neither were boys aged 13 and over. This means that the housing projects can lead to the separation of families, which can further undermine a child’s sense of safety and well-being.
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National Inquiry into Children in Immigration Detention
detention statistics
A total of 976 children were in immigration detention in 1999-2000; 1,923 children in 2000-2001; 1,696 children in 2001-2002 and 703 children in 2002-2003. Most of these children arrived by boat.
**********
The total number of unauthorised arrival children who applied for refugee protection visas between 1 July 1999 and 30 June 2003 was 2,184. These figures do not include children transferred to and detained on Nauru and Manus Island (Papua New Guinea).
**********
Between 1 July 1999 and 30 June 2003, 2,184 children arrived in Australia without a valid visa and sought asylum (unauthorised arrivals) – all these children were held in immigration detention while their refugee status was being determined. More than 92% of these children were found to be refugees and were granted a temporary protection visa. For some nationalities the success rate was even higher (98% Iraqi; 95% Afghan).
**********
Between 1 July 1999 and 30 June 2003, 3,125 children arrived in Australia with a valid visa and then sought asylum (authorised arrivals) – these children were not held in immigration detention while their refugee status was being determined. Only 25% of these children were found to be refugees. The top three countries of origin for authorised arrivals were Fiji, Indonesia and Sri Lanka.
**********
The highest number of children in detention at any one time between 1 January 1999 and 1 January 2004 was 842 (on 1 September 2001). Of this number, 456 were at the Woomera detention centre.
**********
When the Inquiry was announced in late November 2001, there were over 700 children in immigration detention. By the time of the Inquiry’s public hearing with the Department in December 2002, the number had reduced to 139. In December 2003, there were 111 children in immigration detention.
**********
Since 1999, children have been detained for increasingly longer periods of time. By the beginning of 2003, the average detention period for a child in immigration detention was one year, three months and 17 days. As at 26 December 2003, the average length of detention had increased to one year, eight months and 11 days.
**********
The longest a child has ever been in immigration detention is five years, five months and 20 days. This child and his mother were released from Port Hedland detention centre on 12 May 2000, after eventually being assessed as refugees.
**********
More boys than girls have been held in immigration detention. However, the percentage of girls has increased since 1999. Between 1 July 1999 and 30 June 2003, 37% of asylum seeker children in detention were girls. The majority of children in detention were under 12 years of age.
**********
Some infants (0-4 years) spent substantial portions of their lives in immigration detention. On 30 June 2000 there were 164 infants in detention. Five of them had spent more than 18 months in detention. On 30 June 2001 there were 144 infants in detention. Two of these children had spent over two and a half years in detention – more than half of their lives.
**********
*All statistics are sourced from ‘A last resort’ the Report of the National Inquiry into Children in Immigration Detention.
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National Inquiry into Children in Immigration Detention
Mental health
Under the Convention on the Rights of the Child, all children living in Australia – including children held in immigration detention – have a right to the ‘highest attainable standard of health’. The Convention also states that children escaping conflict, torture or trauma have a right to special help to recover ‘in an environment which fosters the health, self respect and dignity of the child.’
The Inquiry received a wide range of evidence which indicated that detention has a significantly detrimental impact on the mental health of some children. While children who were detained for short periods of time may not have been greatly affected, evidence from the primary records of mental health professionals who treated children in detention showed that the longer children were held in detention, the more their mental health deteriorated.
Whilst children in detention did receive some support and help from mental health professionals, many experts told the Inquiry that the detention environment made it virtually impossible to meet the mental health needs of children and their families. This was because the source of many of the problems was the detention environment itself.
The Inquiry heard numerous examples where State mental health and child protection agencies, as well as independent experts, repeatedly recommended that children be removed from detention to protect their mental health. By April 2002 most unaccompanied children were removed from detention centres following these recommendations – but the recommendations were not implemented for children in detention with their parents.
Mental health experts, many of whom had treated children in detention, told the Inquiry that child detainees had experienced, amongst other things, clinical depression, post traumatic stress disorder, and various anxiety disorders.
Children in detention exhibited symptoms including bed wetting, sleep walking and night terrors. At the severe end of the spectrum, some children became mute, refused to eat and drink, made suicide attempts and began to self-harm, such as by cutting themselves. Some children were not meeting their developmental milestones.
The Inquiry received evidence that the trauma children experienced before they arrived in Australia did not account for the extent of mental health problems they demonstrated in detention. The evidence was clear that immigration detention centres were not an environment where they could recover from past conflict and trauma.
Children, parents, child protection authorities and psychiatrists all agreed that children are deeply affected by witnessing violence in the detention centres, such as riots, fires, suicide attempts, incidents of self-harm and hunger strikes.
The Inquiry found that the Commonwealth failed to take all appropriate measures to protect and promote the mental health and development of children in detention over the period of the Inquiry and therefore breached the Convention on the Rights of the Child.
The failure to implement repeated recommendations by mental health professionals to release certain children with their parents amounted to cruel and inhumane treatment.Page 22 of 27
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education
All children in Australia have a right to education. Under the Convention on the Rights of the Child, Australian governments are required to provide, as a minimum, primary education that is ‘compulsory and available free to all’ and secondary education that is ‘available and accessible to every child’ on the basis of equal opportunity.
All children in Australia, regardless of their nationality, their immigration status, or how they arrived in the country, have the same right to education.
The Inquiry looked at whether children in immigration detention received a standard of education that was comparable to ‘similar children’ in the Australian community. To help make this assessment, the Inquiry looked at the education services available to refugee children and asylum-seeker children living in the community.
It is the responsibility of the Department to ensure that detainee children receive an adequate education. Since 1999, most detainee children were educated through internal detention centre programs. 
For several years, some detainee children from some centres attended local schools outside their detention centre. Since late 2002 this opportunity was extended to most detainee children. However, as most children in detention over the period of the Inquiry attended internal detention centre schools, it was important to examine the quality of that education.
Despite the significant efforts of teachers, the Inquiry found that there were fundamental problems associated with providing education services in on-site schools throughout the period of the Inquiry. These included:
	insufficient infrastructure

inadequate hours of tuition
inadequate educational assessments and reporting of children’s progress
lack of an appropriate curriculum
	shortage of teachers.
Evidence to the Inquiry highlighted the significant shortage of suitably qualified teachers in detention centres, particularly in Woomera and Port Hedland, which at times had very large numbers of children.
For instance, there were 282 children at Woomera on 1 August 2001 and 456 children there on 1 September 2002. However, during these months no more than five teachers were employed – often the number was less. By contrast, there is one teacher for every 25 to 30 students in Australian primary schools.
This shortage of teachers also had an effect on the hours of tuition students received. In most Australian schools, students receive approximately six hours of teaching each day. However, detainee children attending on-site schools prior to the end of 2001 received considerably fewer hours of tuition. For example, ACM documents show that during 2001 teaching hours at Woomera varied between one and three each day, depending on detainee numbers.
Children in detention often carry with them experiences that make learning very difficult, such as the effects of past trauma. However, the detention environment itself makes learning even harder.
Of most particular concern, was the mental health of children, which deteriorated the longer they were in detention. Detainee children told the Inquiry that depression and anxiety made it very difficult for them to concentrate and learn.
In addition, children’s attendance at on-site schools declined with the length of time they spent in detention and as they grew older because they felt depressed and because the classes didn’t meet their needs.
The Inquiry found that the Commonwealth failed to take all appropriate measures to provide children in immigration detention with an adequate education over the period of the Inquiry, resulting in a breach of the Convention on the Rights of the Child. However, many problems were addressed when children began attending external schools in late 2002.
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Safety and security
Under the Convention on the Rights of the Child, children have a right to live in a safe environment.
Throughout the course of the Inquiry, a number of serious disturbances occurred in immigration detention centres, including riots, fires, hunger strikes, protests, self-harm and suicide attempts. 
The Inquiry heard that the measures taken to address disturbances in the detention centres – such as the use of tear gas and water cannons – left children feeling frightened and unsafe. During these incidents, children were exposed to a level of risk to their physical safety and their mental health that children in the community are unlikely to face.
Between July and December 2001, the Department recorded 688 major incidents involving 1,149 detainees across all detention centres. Of these incidents, 321 were alleged, actual or attempted assaults (19 involved children), 174 involved self-harm (25 involved children) and about 30% involved ‘contraband, damage to property, disturbances, escapes and protests’. Almost 75% of these incidents occurred in the Curtin, Port Hedland and Woomera centres.
From January to June 2002, there were 760 major incidents involving 3,030 detainees across all detention centres. There were 116 alleged, attempted or actual assaults (16 involved children), 248 self-harm incidents (25 involved children) and 52% involved contraband, damage to property, disturbances, escapes and protests. Almost 80% of all incidents occurred in the Curtin, Port Hedland and Woomera centres.
Maintaining safety and security in detention facilities is a very challenging task. It is clearly legitimate for staff to protect themselves at times when they are being threatened. However, evidence to the Inquiry suggests that sometimes the security measures used compromised the physical safety and mental health of children, especially tear gas and the use of riot gear.
The Department and ACM acknowledged that they had a special responsibility to protect children from harm whilst the children were held in immigration detention. However, evidence to the Inquiry suggests that procedures in place to address unrest in detention centres did not sufficiently take into account the need to provide children with special protection.
The Inquiry accepts that parents have primary responsibility for their children to prevent them from witnessing riots and other distressing events. The Inquiry also acknowledges that some parents did participate in the demonstrations and, therefore, may not have removed their children to a safer place.
However, the ability of parents to protect their children in such situations should be put into context. Within the detention environment, parents are forced to protect their children from situations of violence that they would only rarely encounter in the community. The frequency of major disturbances in detention centres through 2001 and 2002 also made it difficult to prevent exposure to violence.
After considering substantial evidence about the safety of children in detention centres between 1999 and 2002, the Inquiry found that the Commonwealth breached the Convention on the Rights of the Child by failing to take all appropriate measures to protect children in detention from physical and mental violence.Page 2 of 27
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TEMPORARY PROTECTION VISAS
Following a successful application for asylum, children and their families (unless unaccompanied children) – are generally released from detention into the community on a three-year temporary protection visa (TPV).
Since 2001, the conditions attached to the TPV mean that children and their families:
	are not eligible for permanent residence in Australia, unless the Minister decides otherwise

are unable to bring any family to join them in Australia for the period of their TPV, unless the Minister decides otherwise
	lose their visa if they travel outside Australia, as TPVs are single entry visas.
After three years the TPV expires. At this time the child is required to apply again to stay in Australia on the basis that they are still a refugee and that it would not be safe for them to return to their country of origin.
Evidence presented to the Inquiry highlighted two very significant barriers that children released from detention on TPVs face as they try to integrate into the Australian community.
The first is that the temporary status of their residence creates a deep uncertainty and anxiety about their future. This can exacerbate existing mental health problems from their time in detention and their past history of persecution. It also affects their capacity to fully participate in the educational opportunities offered in Australia.
The second concern is that the absence of the right to family reunion for the duration of the visa, combined with the effective ban on overseas travel, means that some children may be separated from their parents or family for a long, potentially indefinite, period of time. Again, this can undermine a child’s mental health and well-being, especially for unaccompanied children who want to try to see their family.
Evidence to the Inquiry showed that despite uncertainty and restrictions on family reunion, unaccompanied refugee children released from detention were generally well-cared for by State agencies and that health, education and social services attached to temporary visas satisfied those requirements in the Convention on the Rights of the Child.
However, limited settlement services, such as initial housing assistance; stringent reporting requirements in order to receive the Special Benefit; limited employment assistance programs; and limited English language tuition for adults all place significant strain on families with children who are trying to integrate into the community.
The Inquiry found that Australia’s laws breach the Convention on the Rights of the Child by failing to ensure that children released from immigration detention on TPVs can enjoy their right to mental health, development, recovery from past trauma and family unity.
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Summaries of case examples
Safety
In January 2002 when there were 281 children detained at Woomera, there was a major hunger strike and protest. Seven children were involved in lip-sewing.  At one stage, 37 children were on hunger strike. (pp302-308)
**********
Children who were detained at both Curtin and Woomera told the Inquiry that they had been affected by tear gas. Nearly every family interviewed by the Inquiry at Woomera in June 2002 reported that children were affected by tear gas during the Easter 2002 riots. (p322-323)
**********
In late 2001, an 11 year old unaccompanied boy who had been detained at Woomera for 6 months was assaulted by ACM officers. While this may have been an isolated incident, it demonstrates that Woomera was not a safe environment for young unaccompanied children. (p339)
**********
In 2001, a six year old child stopped eating, drinking, talking and sleeping after seeing an adult detainee attempt suicide. He was hospitalised on at least eight occasions due to post-traumatic stress disorder during 2001 before being released on a bridging visa. (pp343-348)
Mental health
A 2003 psychiatric study of 20 children detained in a remote centre found that all were suffering from psychiatric illness (all but one child were suffering from major depression and half from post-traumatic stress disorder). These children experienced a tenfold increase in psychiatric illness over the period of detention. (pp391-392) 
**********
In May 2002, a psychiatrist diagnosed a 13 year old boy and an 11 year old girl as both suffering from major depressive disorder. The detention environment was a major contributing factor. These children had been in detention for over a year. Two years later, these children remain in detention. (pp403-404)
**********
At Woomera, in the first half of 2002, there were 50 reports of self-harm regarding 22 children. The most frequent incidents occurred with children aged between 10 and 12 years. In no other environment in Australia would children this young self-harm so extensively. (pp409-411)
**********

There is a child still detained in Baxter who has been seriously mentally ill since May 2002. This boy has regularly self-harmed. His father is extremely psychiatrically unwell. There have been approximately 20 independent recommendations that he be released from detention with his family on mental health grounds. This boy is still in detention. This amounts to cruel and inhuman treatment. (p432-438)
The father of a family detained at Woomera for over three years told his psychiatrist that when he was arrested and tortured in Iran the military had threatened to bring his children in to watch. He said ‘This is what is happening now in Australia.’ This man’s wife and two teenage daughters all suffered major depression while in detention. (pp438-442)
**********
Between April 2002 and July 2002, a 14 year old boy detained at Woomera attempted to hang himself four times, climbed into the razor wire on four occasions, slashed his arms twice and went on hunger strike twice. This boy’s mother was hospitalised due to her own mental illness during this whole period. This boy remains in detention. (pp442-444)
Disabilities
A child with severe cerebral palsy was detained for two years in the remote centre of Curtin, and for one year at Baxter before being released. This mother had such difficulty caring for him in the harsh environment of Curtin that in March 2002, after 16 months of detention, she handed him over to ACM.  Once she got the help she needed, she resumed care of her child. This child was wheeled around in a baby stroller for seven months, because a suitable wheelchair was not provided. (pp545, 549)
**********
A family of three children with an intellectual disability were detained at Port Hedland for nearly three years, and then at Villawood for several months before they were released. It took two years for these children’s disability to be diagnosed. (pp534-537)
Education
In Woomera during 2001, when hundreds of children were detained there, children only received between one and three hours of education each day. There were not enough buildings and not enough staff to provide anything remotely resembling an appropriate curriculum to those children. (p610)
**********
Although most children were attending external schools by the beginning of 2003, some children never had this opportunity. In one family of adolescent children detained at Curtin and then at Baxter, the children were not allowed to attend external schools, first because their English was too poor and then because they were over 16. This would never happen to children in the Australian community. (pp641-642)
Unaccompanied children
In 2001, an eight year old unaccompanied boy was detained at Woomera for four months before he was released into the community on a bridging visa. This boy had six different foster families over the four months. It took the Department six weeks to arrange for the state child welfare agency to assess the child, and although they immediately recommended his release it took a further two months for him to be released from Woomera. (pp744-751) 
**********
In January 2002, a significant number of unaccompanied children were involved in hunger strikes, lip sewing, and threatened suicide if they were not released from detention. All of these children had been detained for between 6-12 months. This dramatic action demonstrates that Woomera is no place for children. Five unaccompanied children were transferred to foster home detention on 24 January, four on 27 January, and five more on 8 February. The Department clearly did not make the best interests of these children a priority until the situation was critical. (pp751-756)
**********
In January 2002, a 14 year old unaccompanied child detained at Woomera threw himself against a wall, threatened to kill himself at least three times, went on a hunger strike and ingested shampoo. This child was transferred from the detention centre into foster care at the end of January 2002, but this dramatic action shows that detention centres such as Woomera are no place for children. (pp751-756)


