Human Rights Equal Opportunities Commission (HREOC) Needs to Widen Study into Inequality for Non-Stereotypical Sexed and Gendered People.
By Dr Tracie O’Keefe DCH (Sexologist)
This paper is written for and on behalf of Sex and Gender Education (SAGE), Australia, a civil rights and campaigning group for sex and gender diverse people. This paper forms the submission to HREOC in response to its national inquiry into discrimination against same-sex couples in relation to financial and workplace entitlements, named Same Sex: Same Entitlements.
Background

SAGE was alerted to this inquiry via a news story which appeared in GLBTI weekly magazine, SX, on 6 April, 2006 by Katrina Fox, which appears below:
Same-Sex Entitlements Put on Human Rights Agenda

HREOC to identify discriminatory policies against same-sex couples

A national inquiry into the discrimination faced by same-sex couples in accessing financial and work-related entitlements was launched this week by the Human Rights and Equal Opportunity Commission (HREOC). 

The inquiry will carry out an audit of Commonwealth, state and territory laws to highlight areas where same-sex couples are denied benefits available to heterosexual couples, including workplace leave entitlements, social security benefits, tax concessions, Medicare and the Pharmaceutical Benefits Scheme, superannuation, workers’ compensation, veterans’ and judicial pensions and inheritance.

As well as consulting relevant government departments, HREOC is also calling for GLBT people to submit their personal stories of discrimination.

At the end of the inquiry, it will release its findings and make recommendations to the Federal Government on changes needed to eliminate discrimination. 

While the commission has no power to force the government to make changes, HREOC president John von Doussa said it would “pay attention to international human rights laws” which could be used to “name and shame” Australia.

“The problem is that with same-sex relationships – things based on personal status – there is no tribunal you can go to in Australia at the federal level,” he told SX. “A complaint could be taken to the Human Rights Committee in Geneva, which is a procedure set up for an individual who has exhausted all domestic remedies to bring a complaint. That body will investigate and if it feels there is a breach, it will report accordingly to the government and recommend it do something about remedying the situation. But the government doesn’t have to act.”

Gay and Lesbian Rights Lobby convenor Laurie Berg said bringing the country’s discriminatory policies to the attention of the Human Rights Committee was something the lobby would consider. “It does two things,” she told SX. “Firstly it raises the profile [of the issues] and tells people’s stories, and secondly it sets the scene so that it makes it easier for future governments to legislate in that it might clarify if they can, under the constitution, change a law.”

The launch of the inquiry coincides with Attorney-General Philip Ruddock’s move to overturn a bill by ACT Chief Minister Jon Stanhope which would legalise gay civil unions in the territory, and Prime Minister John Howard’s comments that he would not support the legislation because it equated civil unions with marriage. “There is a special place in Australian society for the institution of marriage, as historically understood, and we do not intend to allow that to be in any way undermined,” Howard said last week.

On 3 April, 2006 HREOC announced a project to look at areas of inequality facing lesbians and gay men particularly focusing on what it described as “same sex” relationships. This project was formulated to address inequalities in the law and will give recommendations to the government how it may make the law more equitable (http://www.hreoc.gov.au/samesex/index.html). Gay men and lesbians may not get married in Australia at the moment and also suffer many other connected disadvantages and lack of recognition of their identities and relationships. 
In its enthusiasm HREOC has bought into a bipolar male and female concept of human beings which is a misrepresentation of biology. Over the past 50 years with the evolution of anatomy, genetics, and medical sciences it has now been seen that there are many people who do not fit the bipolar male/female biological model (Dreger, 1998), (Dreger 1999), (O’Keefe, 1999). Taking note of at least 300 kinds of intersex conditions it is plain to see that at least 1% of the population has some kind of deviation biologically from the average male and female (Diamond 1997), (O’Keefe, 1999).
Those deviations from the average can manifest themselves as primary and secondary sex characteristics, hormonal deviations, genetic variations, and in behavioural and social presentations (O’Keefe & Fox, 2003). Many people who are intersexed are raised and become comfortable with their assigned sex at birth of either male or female. Some people who are intersexed, however, are not comfortable with the label male or female and wish to be known as and may wish to be registered as intersexed (Dreger 1999).
The following article appeared in SX, 9 March, 2006:

	Census Caters for Intersex & Androgynous People (but still allocates male or female)

Intersex and androgynous people in Australia will no longer be forced to tick the male or female box on the Census. While the 2006 Census has already been printed without the two new fields, the position of the Australian Bureau of Statistics (ABS) is that it will not coerce respondents into making a declaration about their sex which they consider to be inaccurate.
In a letter to intersex activist Chris Somers, xxy, Dave Nauenburg, director, Population Census Development and Field Organisation, speaking on behalf of Dennis Trewin a CEO of the ABS said: “My advice to intersex people is that they can complete the sex question correctly by ticking none of the boxes provided for the question, and writing in the word ‘intersex’, or ‘androgynous.” Paul Williams, head of the Census program at the ABS, confirmed this was the organisation's official stance. “Also for transgendered people, we are happy for them to tick the box which most accurately describes their situation,” he told SX. “Quite often transgendered people identify with a particular sex, so it’s up to them what they put. If they feel they identify as both or neither I’m happy for them to write in whatever.” 

However, intersex and androgynous people will not be officially counted as such, instead being randomly allocated as either male or female by an automatic computer program, Williams added. “We will be will imputing them to male or female,” he said. “We still have to produce statistics by the numbers of males and females.
So, as we can see, the Australian census form now no longer forces people to tick either male or female.  In the future, around 2011, the time of the next census, it is anticipated that the form will in fact have three boxes: male, female and other. This will avoid people who are identified as intersex or androgynous having to give false information by describing themselves as a sex other than what they are.

The following item was broadcast as part of  The Health Report on Radio National, Monday 25 February 2002:

Boy or Girl, with Rae Fry 

http://www.abc.net.au/rn/talks/8.30/helthrpt/stories/s490535.htm 
Chris Somers: When people see me, they see a male primarily, because on the outside of me I've got a beard, and male-pattern baldness. This has all been basically medically induced because I take testosterone every other week. Thus, over time, of course, I have a broken voice, and my voice broke actually two years ago for about the fifth time, where I have no register now. A few years ago I had an ultrasound; that ultrasound revealed that I have ovaries, an internal collapsed vagina, the possibility of a uterus, though I think that is perhaps not the case. When I was a younger person, in my mid-20s, occasionally people used to ask me ‘Oh, by the way, what sex are you, Chris?’ I used to say, ‘Well, anything you like’, and whereas I might be saying that semi-jokingly, I was also extremely serious, but at the same time I was very scared of revealing too much, because of the consequences of that revelation.

Chris considers him/herself as androgyne, being neither strictly male nor female, therefore it would be impossible for Chris to be in an opposite or same-sex union or relationship. 
In 2003, intersex person Alex MacFarlane became what is believed to be the first person in Australia to hold a passport identifying Alex as neither male nor female, but simply as X, the West Australian newspaper in Perth reported on 11 January 2003 (Butler, 2003). MacFarlane is 47XXY, a form of androgyny, although not all 47XXY people identify as androgynous, with some identifying as male or female. The Department of Foreign Affairs and Trade amended its passport processing system to allow for an X as well as the usual F and M for male and female.
The following extract is the personal experience of Norrie May-Welby, steering committee member and spokesperson for SAGE:
(from SAGE website www.sageaustralia.org) 
I commenced transsexual hormone treatment in 1985, moved to Sydney in ’88, and had genital realignment surgery here in 1989. As a modern-thinking woman, I began questioning the social norms of gender and sex and their policing, and co-wrote a series on gender/transgender for the Sydney Star Observer in 1991. Through being exposed to post-modern deconstructionism, learning about the existence of human hermaphrodism through Anne Faust-Sterling’s Five Sexes, and digesting Susan Stryker’s My Words to Victor Frankenstein... my own gender identity shifted somewhat. I now view my physical body as a beautiful eunuch, my soul as hermaphrodite, my social gender as mostly ‘woman’ and sometimes more or less, and nothing human is alien to me.
As can be seen from Norrie’s statement, Norrie has a sense of shifting sex and gender identity. That means that at some time Norrie may identify as female, male or androgynous and at times, may wish not to be make any declaration about their sex and gender. For Norrie, what seems to be important is not to have to be forced into a situation where Norrie’s sex and gender is artificially static. This causes profound difficulties in the law because the law at present only recognises a person as one static sex that is perceived as immovable and constant and for some people that simply is not true.
The present context of gay versus heterosexual human rights

For some years now there have been representations to the Australian Government, both at state and federal level, that gay men and lesbians not only have disadvantages in many areas of society but their family units are not protected by marriage or registered civil union laws. The present Prime Minister John Howard has publicly declared that he does not support gay marriage and is against such implementation by the government (Granger 2006).
Religious leaders, such as the Catholic Arch Bishop of Sydney, George Pell, have also made homophobic remarks that they are against gay people having equal civil rights compared to the ordinary heterosexual man and woman in the street (Pell, 2001). His prejudices constantly influence Australian people, encouraging hate and lack of acceptance of the whole GLBTI community.

Spain, Holland and Canada have legalised gay marriage, and while many countries move towards that situation, Australia is in the throes of a moralistic backlash from religious sectors which have politicians in their pockets in a fight for votes and competition. Hand in hand both religious leaders and right-wing politicians court each other, not only to stop gay marriage, but also to oppress androgynous groups who neither fit into the gay liberation argument or into the transsexual liberation argument. (Same-sex marriage in Spain, Wikipedia, 2006), (Gay Marriage Goes Dutch, CBS New, online 2001).
Rights of Transsexuals

In many countries the rights of transsexual persons who cross legally from male to female or vice versa have also improved. This includes the right to marry, have birth certificates changed and more security around the areas of employment. Australia, although not perfect, has made great strides in this area (Family Court of Australia Judgment on the Validity of a Transsexual Marriage, 2006).
There is, however, still a great amount of public homophobia and transphobia in Australia that leads to discrimination. That discrimination can be either overt or covert and the law is still deficient in protecting gay, transsexual, transgender, androgynous and intersex people, often not understanding the difference between the different groups.
Sex and gender identities at the bottom of the social pile

This paper concerns itself with people who primarily identify as neither gay nor transsexual although they may be either, neither or both. In different cultures there can be plural and multiple sex and gender recognitions that allow people to express their physical and social selves freely (Roscoe, 1998). This paper is concerns itself with the rights of people who identify as:

Intersex: People who were born overtly biologically intersexed and may identify as being neither male or female, or as both.
Neuter: People who do not identify as any sex or gender.
Androgynous: People who do not present as either male or female but perhaps both.
Shifting Andgrogynous: People whose identities are sometimes male, sometimes female and other times neither.
Transgender: People are physically one sex but socially present as another gender identity (this does not include transsexual people), (Prince, 1973).
Transsexual Gay: People who may have transitioned from one sex to another legally but then identify as gay post-transition.

The myriad of sex, gender and sexuality identities that manifest biologically, socially and legally mean that many of the above people are seldom covered, when it comes to civil rights, by a bipolar male female legal system.

Recommendations


HREOC needs to widen its brief to focus on examining the lack of equality to include all Australians who are sex, gender and sexuality diverse, some of whom are plainly neither exclusively male nor female. To restrict its study solely to gay men and lesbians is reductionist and discriminatory because it does not examine the lack of equal rights of people who do not identify as strictly heterosexual male or female, nor a gay male or lesbian.
If HREOC restricted its study, this would cause a further ghettoisation of the people who are the central focus of this paper because they then become further marginalised and isolated in law. Since HREOC is in the early stages of its study it would be judicious at this stage and more expansionary to change the axis of its focus to examine the legal disadvantages for all people who are not identified as traditionally male or female heterosexuals or homosexuals. 
Any alteration to the Marriage Act or any such legislation needs to be framed as a ‘Union of People’ and not one male and one female or same-sexed people. Considering that HREOC would be in position to make recommendations to the government for changes in law that would see Australian laws fall in line with its own national ethos of a ‘fair go for all’, it should also eliminate its own sex and gender bias.
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