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RE:
NATIONAL INQUIRY INTO DISCRIMINATION AGAINST PEOPLE IN SAME-SEX RELATIONSHIPS: FINANCIAL AND WORK-RELATED ENTITLEMENTS AND BENEFITS 

We are writing this letter firstly to thank you for your inquiry in reviewing the legislation that currently discriminates against same sex couples. Granting equal rights to same sex couples is long overdue!

We are a lesbian couple who have been together for nearly 12 years.  We live in South Australia so our submission will deal mainly with the issues that affect same sex couples in SA.  As you would be aware SA is the only state that does not recognise same sex couples.  We are extremely angry that parliament in SA continue to drag their feet in granting same sex couples equal rights.  

I will only briefly outline the federal issues of concern.

Federal issues:

Marriage – same sex couples are excluded the ability to get married.  This excludes taxation, inheritance, medicare/health benefits from same sex couples.

Family Law – same sex couples should be regarded as defacto/spouse.  If a lesbian couple decide to have a baby and use assisted reproductive technology then the family law needs to recognise the non biological mother through presumption of parentage.  If the couple separate then the non biological mother should pay maintenance and be recognised as a parent in the family court in order to be able to continue to have contact with the child.

Medicare – same sex couples should not have to meet the threshold of out of pocket expenses as 2 singles but together as a couple.

Taxation – same sex couple should be treated in the same manner as heterosexual couples eg we should be able to claim our partner as a dependant.

Basically all couples regardless of their sexuality or gender should have equal rights.  We should not grant heterosexual couples superior rights as this is hierarchal and discriminatory and reflects on community attitudes on how same sex couples should be treated.  

South Australian Laws

Property issues

We support the removal of all discrimination against same-sex partners from legislation dealing with property rights.

It is imperative that the specified discrimination is removed against same-sex partners or same-sex relationships from legislation dealing with property rights.  It is especially important in relation to the binding agreements about property and property division on separation as the individual/couple need to have their wishes complied with and need to be protected by law as it has considerable financial implications.  Similar to heterosexual couples, individuals who enter into a same sex relationship may have substantially different amount of assets and liabilities and therefore it essential that a certified agreement is an available option between the parties.  In the event of a separation, the individuals need the protection of the De Facto Relationships Act in how the property will be divided.

Death of a Partner

We support the removal of all discrimination against same-sex partners from legislation dealing with the death of a partner.

Intestacy, wills and administration

Changes to the Administration and Probate Act 1919 are extremely important as like some heterosexual couples, some same-sex couples have not prepared a will but unfortunately they do not have the same protection of the law.  Unfortunately some same-sex couples are not aware of the significant implication of not having a will or are hindered by the financial cost of preparing legal documents.  Nevertheless, in the event of the death of your same-sex partner which is traumatic enough the surviving partner should not have the extra stress of losing everything because their partner had not made a will.

Family provisions claims

Changes to the Inheritance (Family Provision) Act 1972 should be implemented as it discriminates against same-sex couples and financially disadvantages them.  

Compensation

Changes to the Wrongs Act 1936, Criminal Injuries Compensation Act 1978, Victims of Crime Act 2001 should be implemented as it discriminates against same-sex couples and financially disadvantages them.  The expenses such as grief payments, funeral expenses and loss of dependency damages have been recognised as a requirement so regardless whether the surviving partner is heterosexual or homosexual the same needs arise.

Superannuation and Pension entitlements

Same-sex partners need to be included in the definition of ‘putative spouse’ as it currently discriminates against same-sex couples and financially disadvantages them.

As a gay couple it astounds us that in this day and age that the money that we contribute to our superannuation is paid to us at a different rate to our partners in the event of our death.  This is terrible discrimination and says to us as a couple that we are not equal but we are equal and should be treated equally!

To discriminate against a gay couple in a situation where they are devastated that there partner has just died and to then be told that their partner's hard earned superannuation will not be paid to their partner at the same rate as a heterosexual couple is further anguish that they just don't need.  In our own situation we need to know that the superannuation that we have sacrificed to ensure that we have financial stability in our future will support the surviving partner and do not need the extra concern that at this moment in time it will be less than what we are really entitled to.

We should be entitled to leave our superannuation to our partner without Government deciding that we are not entitled to the full rate.  We have been in a long term relationship for over 11 years and it infuriates us that a heterosexual couple in a shorter term relationship has more rights in superannuation.  What really changes whether you have a heterosexual or homosexual partner, don't we have the same expenses and responsibilities in life?  

Objection to cremation 

The Cremation Act 2000 needs to be amended to allow same-sex partners to legally object to cremation where cremation was not directed by the deceased partner.  The same-sex partner should have this right as they are in the best position to know of the deceased wishes.

Organ donation and consent to post-mortem

The Transplantation and Anatomy Act 1983 needs to be changed to allow a same-sex partner to make the decision on whether the organs of their deceased partner can be donated and whether a post-mortem can be done.  This decision should not be made by the parents or adult children of the deceased, as the same-sex partner should decide it.  It needs to be changed as it does not give any significant value to the same-sex relationship and in this difficult time the partner should not be invisible in the law.

Health and care issues

We support the removal of all discrimination against same-sex partners from legislation dealing with health and care matters.

Guardianship

The Guardianship and Administration Act 1993 needs to be changed to allow same-sex partners to have an automatic right to apply for the appointment of a guardian and to consent to their partner’s medical treatment if their partner is incapacitated.  It is discriminatory and unjust to not make these changes and it currently imposes a financial expense to prepare legal documents to overcome this shortcoming that the same-sex couple may not be able to afford.  Furthermore a same-sex couple may not be aware that the law does not protect them in this area and may find out too late when their partner is incapacitated.   In this difficult time a same –sex partner who is devastated by their partner being incapacitated does not need further stress in their lives to then have to fight to have the right to make these important decisions.   Due to this unfavourable shortcoming the same-sex partner may find that a biological relative may make all the decisions that should be made by them.

Partner’s entitlements under the Mental Health Act

Same-sex partner’s need to be included in the definition of “relative” in the Mental Health Act 1993 as the consequences of not doing so imposes a heavy burden on a same-sex couple.  Same-sex partner’s need to be able to apply for the revocation of a detention order and to also be able to apply for a compulsory treatment order over their partner.  It is incomprehensible that a same-sex partner is not entitled to be provided with information regarding the management of their partner and that they are not automatically notified if their partner is transferred to another institution.

Supported residential facilities and retirement villages

The definition of ‘immediate family’ needs to be changed in the Supported Residential Facilities Act 1992 because the consequences of not doing so creates absurd results as they are not operating a supported residential facility but are looking after their same-sex partner.  By not including same-sex partners in the definition it creates a barrier of communication, as a same-sex partner should be notified in all circumstances. 

Changes also need to be made to the Retirement Villages Act 1987 to cover the rights of same-sex couples.

Children, parenting and family responsibilities

Adoption 

The Adoption Act 1988 needs to be changed to allow same-sex couples to adopt a child as a couple and this should not be restricted to just married heterosexual couples or heterosexual couples who have lived in a “marriage relationship” for five years or more.  Just like heterosexual couples, some same-sex couples do choose to have a family and adoption may be the only or most suitable avenue available to them and studies have shown that same-sex couples make wonderful parents.  Also similar to heterosexual couples, one same-sex partner may already have a child and want their same-sex partner to raise the child together as a family and therefore rights need to be granted to facilitate this.   This needs to be changed to protect the child and also the same-sex partner who currently has no rights so that they can fulfil family obligations such as picking the child up from school/child care and taking the child to medical appointments and being able to make decisions in regard to their child’s health.

In the event of the death of the biological parent, their same-sex partner should continue raising their child and this responsibility should not be given to the biological parent’s family.  In this traumatic situation not only have you lost your partner but also you have lost your whole family.

A child needs to feel part of and protected by the family and therefore when a same-sex couple creates this family then the law need to give this family unit the rights and obligations of raising a family.

Parenting leave and carer leave entitlements 

The Industrial and employee Relations Act 1994 should be changed as a woman in a same-sex relationship should receive parental leave when her partner has a baby as it is extremely important that this occasion is shared by both parents.  This Act also needs to be changed to enable same-sex partners to use accrued sick leave to care for their same-sex partner as this can cause considerable problems if they have no one to care for them.

Access to artificial fertilisation procedures

Even though the Courts have held that these discriminatory provisions are invalid, the Reproductive Technology Act 1988 needs to be changed to also allow same-sex couples access to artificial fertilisation procedures.  This is especially important since the Commonwealth Government may alter the Sex Discrimination Act.

We also believe that the definition of “fertility” should be defined as including the inability to conceive owing to sexual orientation and should not just refer to medical inability to conceive.  This is due to the fact that it is currently discriminating against same-sex couples.  If a heterosexual male is unable medically to impregnate his opposite sex partner then it is not expected that she sleeps with another male in order to get pregnant.  This is due to the fact they are in a relationship and have made a commitment to each other.  They receive IVF instead and the heterosexual male is also automatically seen as the father and the donor mysteriously disappears.  In comparison, a same-sex couple that also cannot conceive through sex with their partner is expected to sleep with a member of the opposite sex in order to get pregnant even though they are in a relationship and have made a commitment to each other.  

Alternatively they are expected to obtain a sperm donor which is not medically checked and which may cause either the mother or the baby medical problems/diseases in the future.  This has serious safety concerns as well as possible legal implications.  Unlike the heterosexual couple situation the person who was included in the process by the same-sex couple is seen as the father and not as the donor and therefore has more rights than the non-biological same-sex partner.  This person should be seen as the donor as they have only donated a gift and will not form part of the family and the obligations and responsibilities that are part of raising a family.    

Domestic Violence

Unfortunately domestic violence also occurs in same-sex relationships and therefore the definition of ‘Family member’ in the Domestic Violence Act 1994 needs to be amended to facilitate obtaining a restraining order against a same-sex partner.  Domestic violence is an extremely serious issue and it is imperative that this protection is extended to same-sex couples.

Assault against a family member

Likewise unfortunately assault also occurs in same-sex relationships and therefore the definition of ‘Family member’ in the Criminal Law Consolidation Act 1935 needs to be extended to include same-sex partners.  The different sentences of assault for a heterosexual partner (3 years gaol) and common assault (2 years gaol) for a same-sex partner is discriminatory and also suggests that an assault on a same-sex partner is less serious to which it is not.  The higher classification of ‘assault’, which is punishable by three years gaol, also is more of a determent than common assault as it is a longer sentence.   

Equal Opportunity Act

We support the amendment to the definition of martial status act as has been implemented in Victoria.

Other Law Areas

The same process of law should apply equally to both homosexual and heterosexual couples.

Exemption from Compulsion to give evidence

The Evidence Act 1929 should be changed to ensure a same-sex partner is not compelled to give evidence against their partner as this could harm the relationship and is not demanded of heterosexual relationships.

Definition

We believe that most relationships would fit within the general terms of defacto and could be established by applying criteria similar to NSW/VIC. The use of terminology such as partner, couple, spouse and life partner are all terms, which adequately describe a relationship.

Conclusion

As outlined above, the laws should be amended as a matter of priority as a same-sex couple has similar financial obligations, commitments and need the security of legislation to protect their relationship.  One of the most important thing that needs to be remembered is that a partner’s biological family may not have accepted their child’s same sex partner or they may not have accepted their child being gay so when the law places them above the same sex partner it can have damaging results for the same-sex couple.  

This is a human rights issue and we seek your assistance in ensuring that SA and Australia which is falling way behind a lot of other progressive Countries to come back into the 21st Century.

Regards

[Names Withheld]

