Dear Inquiry Members,
 

My experience relates to discrimination I faced after the death of my same-sex defacto spouse in NSW. 
 

My experience also shows areas where the NSW laws have been amended, yet the practice of individuals, businesses and government departments remain discriminatory.
 

(1) FUNERAL DIRECTORS:-
 

The contract created with NSW Funeral Directors (engaging them to execute all funeral matters) is something which can only legally be made with the next of kin to the deceased. In the case of NSW defacto couples (including by definition same sex spouses since 1999) the senior next of kin is the surviving spouse of the deceased. 
 

This is important in financial terms since the funeral costs are legally a liability on the deceased's estate.
 

In my case the funeral director I chose made a contract with [name removed] [my late partner’s] mother against my will, resulting in me being excluded from the process of creating [my partner’s] death certificate.
 

The exclusion from his death certificate placed me in a very precarious situation when proving the existence of our relationship to a host of financial institutions and government bodies. I was excluded financially on more than one occasion from claiming monies that were in both our names, and some in his name only, until I could prove by other means that the relationship existed. This process took months, whereas a death certificate takes only a short time to produce as evidence.
 

I would like to see the Inquiry offer firm guidelines to the NSW and Australian Funeral Director's Associations outlining the equality of same sex defacto relationships to all other defacto relationships, and the primary position of the surviving spouse as the deceased's next of kin, since I am sure that this process impacts on many financial and work-related entitlements, and getting access to them in the event of a death of one's same sex spouse.
 

(2) CENTRELINK
 

In NSW surviving spouses of same sex defacto relationships are NOT entitled to access bereavement support from Centrelink. Centrelink makes no acknowledgement of same sex relationships of any kind (since it is Federally governed). I was unable to access my partner's superannuation for 12 months after his death, during which time I suffered a fair amount of financial hardship at a very difficult time. It was particularly galling to me because straight divorcees are permitted to claim what is called "The Widow's Pension" from Centrelink when in fact their partners are not dead, but same sex couples who have genuinely lost a partner through death cannot get any financial support whatsoever. 
 

Centrelink's approach, and the advice of others, is to "just go on the dole", but that would mean going onto Newstart which is basically a job search programme during which you must actively search for work to be eligible to receive your benefit. Divorcees who are on the "Widow's Pension" are not required to go through this process, so why should genuinely bereaved surviving same sex spouses, particularly since they are in that situation due to a death, and are bound to be in a state of grief and genuine need of support ?
 

No doubt if Centrelink did support same sex spouses, spouses would need a death certificate to warrant their partner's death, which (in points 1 & 2) is not always possible depending on the situation. I would suggest that if this inquiry makes any headway with Centrelink that they be encouraged to allow a death certificate extract as proof of death, not a full one, since surviving spouses will be prone to family homophobia long, long after all the laws in Australia are equalized, and at the moment extracts are possible to obtain if you have a small amount of proof of the relationship.
 

(3) NSW ATTORNEY GENERAL'S DEPARTMENT
 

At the time of [name removed] [my partner’s] death (May 2004) the Department of Births Deaths and Marriages in NSW would not list same sex partners on death certificates, making it impossible to access one independently, even via a solicitor acting for the deceased estate (believe me - I tried everything). They would only issue an extract of death with limited information.
 

In late 2005 these regulations were relaxed, but even as recently as February 2006 the changes were not known inter-departmentally at the NSW Registry of BD&M, or at the front desk. I am not aware that they are more widely known now, but the NSW Attorney General has not indicated his knowledge of this yet in correspondence with the State Member for Bligh, whom I asked to take the matter up with him.
 

The provision of a death certificate, and the acknowledgement of a relationship on it, have huge ramifications in creating an estate for a deceased person (either with probate or letters of administration). Without a death certificate original, you cannot warrant that a person has died. With an extract of death you cannot prove that you and the deceased lived at the same address (since no address is listed on an extract).
 

I had my hands tied by not having independent access to my partner's death certificate - I could not create his estate (the NSW probate office only accepts a full death certificate not an extract) and had great difficulty tying-up his affairs, which consisted of far more debts than assets. 
 

I would like to see the Inquiry offer firm re-training guildelines to departments like the NSW Registry of Births, Deaths and Marriages, which have for years operated contrary to the legislation which governs their practice. I am sure this process impact on other's access to financial and work-related entitlements, since a death certificate would be a key step in warranting the death.
 

Thanks for this opportunity to share my story.
 

Michael Burge
 

[Contact details removed] 

 

