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PO Box 420

Northbridge  WA  6865

Website: www.galewa.asn.au

Email: convenor@galewa.asn.au

Information line: 08 9487 0862

16 June 2006

Same-Sex Discrimination Inquiry

Human Rights and Equal Opportunity Commission

GPO Box 5218

Sydney  NSW  2001

via email: samesex@humanrights.gov.au


Dear Sir/Madam:

Re: National Inquiry into Discrimination against People in Same-Sex Relationships – Submission by Gay and Lesbian Equality (WA) Inc.

We write to you to commend the Human Rights and Equal Opportunity Commission for conducting this inquiry into the discrimination faced by same-sex couples and their families in Australian law.

Firstly, GALE wishes to commend to you the comprehensive submissions by Australia's national GLBTI human rights lobby (the Australian Coalition for Equality) and those of state and territory-based GLBTI human rights groups (for example, the Tasmanian Gay and Lesbian Rights Group, Good Process ACT, the Victorian Gay and Lesbian Rights Lobby, etc).

GALE concurs with these organisations that describe the clear and wanton discrimination in Federal law that exists, and the failure by successive governments to ameliorate the effects of such legislation.  We strongly believe that Australia is in breach of its international human rights obligations after the findings in the case of  Young v Australia (HRC 941/2000).

GALE's submission seeks to be deliberately short and we wish to identify specific information and resources we believe should be brought to the inquiry's attention and incorporated into the investigations carried out as the inquiry progresses.

Issues of cross-jurisdictional relationship recognition

Despite the myriad laws that discriminate against same-sex couples in Federal law, GALE strongly believes that cross-jurisdictional issues are just as problematic to same-sex couples within Australia.

Specifically, the Commonwealth, States and Territories do not have a consistent or model way of recognising same-sex couples in laws in each jurisdiction.  Such inconsistencies do not tend to exist for heterosexual couples in de facto relationships due to all the jurisdictions having similar definitions which allow relationships to be more 'portable' across state and territory borders and in the Federal sphere.

Both same-sex and opposite-sex de facto couples, however, are not able to easily demonstrate a relationship – something which is not a problem to married couples, who have a civil marriage certificate to demonstrate their relationship.

GALE would strongly recommend that HREOC urge the Federal, State and Territory governments seek to hastily resolve this issue via the regular meetings of the Standing Committee of Attorneys-General.  We would envisage that the way in which such problems for de facto relationships be resolved would be through the availability for registration schemes through state and territory governments, with the Federal Government recognising de facto relationships either registered or under a model definition applicable to both same-sex and opposite-sex couples.

While states and territories could seek to refer civil unions or de facto relationships powers to the Federal Government to centrally define, the past has seen the Federal Government choosing to only accept and exercise the referred powers for matters pertaining to same-sex couples only.  GALE remains concerned that states and territories agreeing to refer powers over civil union matters to the Commonwealth would not result in a positive or effective outcome for same-sex couples.

Without reciprocal recognition of same-sex couples between the states, territories and the Federal Government, same-sex couples in particular will continue to suffer undue economic and social discrimination.  Adopting model regulations and legislation, including certification and registration schemes, between all jurisdictions can resolve this issue.

We therefore strongly suggest that HREOC should recommend in its report that cross-jurisdictional problems between the states and territories be resolved to ensure the protection of same-sex relationships between the states and territories, and also within the Federal sphere.

Differences in relationship recognition – marriage versus non-marital relationships

In conjunction with our recommendations about cross-jurisdictional issues, GALE wishes to commend to HREOC that it make reference or recommendations to state and territory governments to independently consider changing their de facto relationship systems to incorporate a registration scheme.

GALE notes that same-sex couples within all jurisdictions except Tasmania must be deemed under de facto laws to be in a relationship.  Usually, such definitions require a minimum time period within the relationship to be deemed legally in a de facto relationship.

In comparison, opposite-sex couples may enter into a marriage under Federal law and immediately have their relationship protected and recognised from day one.  These divergent ways of entering into a protected relationship at law results in some couples being instantly protected while others (including all same-sex couples, who cannot marry under the Marriage Act) must wait a period of time before being deemed in some jurisdictions as protected.

Irrespective of our recommendation that jurisdictions enact registration schemes to resolve cross-jurisdictional issues, we strongly urge HREOC to recommend that state governments amend their laws to offer a registration and certification scheme to allow both same-sex and opposite-sex de facto couples to have equal access to relationship laws as to those experienced by people who marry.

Review of findings of Senate inquiry into sexuality discrimination

GALE notes that the rights of same-sex couples within Australia was scrutinised quite thoroughly by the Australian Senate's Legal and Constitutional Committee's Inquiry into Sexuality Discrimination, published December 1997.  The text of the report is available at –


http://www.aph.gov.au/senate/committee/legcon_ctte/completed_inquiries/1996-99/citizens/report/index.htm

Although nearly a decade old, we believe there is merit in HREOC reviewing this substantive findings regarding the Federal and state legislation contained in the report and incorporating relevant findings in the deliberations over this current review of laws in which same-sex couples' may face discrimination.

We look forward to the investigations of HREOC into the discrimination faced by same-sex couples within Australia.  If you have further inquiries about our submission, please do contact our organisation via convenor@galewa.asn.au

Yours
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Rod Swift

Convenor

Gay and Lesbian Equality (WA) Inc.

