1. Introduction

Water is vital to life, essential to agriculture and a valuable energy source
which may be utilised in the mitigation of climate change impacts. Water
is extremely valuable globally to both Indigenous and non-Indigenous
peoples and is used for many different purposes. Water is also important
to both for different reasons.

For example, non-Indigenous Australians consider water as a spiritual,
natural resource and a commodity that is not only essential to livelihood,
but has significant economic contemporary value. However, Indigenous
groups in many of these ecologically rich and often remote environments
Indigenous peoples regard the inland waters, rivers, wetlands, sea,
islands, reefs, sandbars and sea grass beds as an inseparable part of
their estates. As well as underpinning social and economic well-being,
Indigenous people’s relationship with waters, lands and its resources is
crucial to cultural vitality and resilience.'

Australia, and in particular the Indigenous estate, includes some of the
most biodiverse terrestrial and aquatic environments, including many
intact and nationally important wetlands, riparian zones, forests, reefs,
rivers and waterways. Australia also has some of the most diverse, unique
and spectacular marine life in the world.2

Indigenous rights in water are not adequately recognised by Australian
law and policy. This is largely because Indigenous and non-Indigenous
perspectives of water and its management differ greatly. This creates
difficulties as non-Indigenous laws and management plans separate land
from water and generally regard water as a resource available for economic
gain. As water is predominantly considered only for its consumptive value,
its use and regulation is limited and restricted by governments to industries
or individuals willing to pay the highest price. This affects Indigenous
access and usage.

1 J Altman & S Jackson, ‘Indigenous Land Management’, in D Lindenmayer, S Dovers,
M Harris Olson, and S Morton (eds), Commitments: Reshaping the Lucky Country’s
Environment (2008), pp 207-214.

2 J Altman & S Jackson, ‘Indigenous Land Management’, in D Lindenmayer, S Dovers,
M Harris Olson, and S Morton (eds), Commitments: Reshaping the Lucky Country’s
Environment (2008), pp 207-214.
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Historically Indigenous peoples have been excluded from water management
in Australia. The lack of engagement is compounded by the fact that Indigenous
peoples have low levels of awareness of water institutions, technical information and
regulation.® This has resulted in little to no involvement by Indigenous people in state,
territory and national consultation processes, and the development of water policy.
This means that Indigenous peoples are not well positioned to negotiate enforceable
water rights or purchase highly priced water licences.*

Text Box 1: What are water rights?

The Productivity Commission has defined water rights as:

A legal authority to take water from a water body and to retain the benefits of its
use.®

Water rights can come in the form of: licences, concessions, permits, access and
allocations.

As well as the right to take water, other related rights include: access, exclusion,
alienation, and management of the resource.®

As identified in the previous chapters on climate change, the focus of law and policy
has become highly influenced by the domestic and international economy. As a
result, Indigenous rights to water, and the importance of water to the maintenance of
Indigenous society, have not been given any priority in the fight for water resources.

2. Key Issues for Indigenous peoples

Indigenous peoples have suffered as a consequence of non-Indigenous priorities in
water resources in Australia. In one region alone, the Daly River region in the Northern
Territory, the Indigenous peoples identified significant and long lasting impacts on
their societies and communities, including:

= the reduction of land over which Indigenous peoples have control

» depopulation of some areas as a result of massacres (Woolwonga and
Malak Malak)

= succession of one Indigenous group by another because of depopulation

= reduction and displacement of populations

= displacement of one Indigenous group by another

3 S Jackson, Indigenous Interests and the National Water Initiative Water Management, Reform and
Implementation Background Paper and Literature Review, CSIRO (2007), pp 65-6.

At: http://www.nailsma.org.au/nailsma/publications/downloads/NAILSMA_NW!I_Review_UPDATEDec07.
pdf, (viewed 26 July 2008).

4 M Durette, Indigenous Legal Rights to Freshwater: Australia in the International Context, Centre for
Aboriginal Economic Policy Research Working Paper No. 42/2008 (2008), p vii. At: http://www.anu.edu.
au/caepr/Publications/WP/CAEPRWP42.pdf, (viewed 28 August 2008).

5 Productivity Commission, Water Rights Arrangements in Australia and Overseas, Commission Research
Paper, Productivity Commission, Melbourne (2003), as cited by M Durette, Indigenous Legal Rights
to Freshwater: Australia in the International Context, CAEPR Working Paper No. 42/2008, Australian
National University, Canberra, p 4. At: http://www.anu.edu.au/caepr/Publications/WP/CAEPRWP42.pdf
(viewed 28 August 2008).

6 M Durette, Indigenous Legal Rights to Freshwater: Australia in the International Context, CAEPR
Working Paper No. 42/2008, Australian National University (2008), p 4. At: http://www.anu.edu.au/caepr/
Publications/WP/CAEPRWP42.pdf (viewed 28 August 2008).
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= changes in settlement patterns and organisation
* instability.”

| am concerned that as Australia becomes increasingly scarce of water due to
climate change, long periods of drought, over-allocation to industry and agricultural
stakeholders, and population growth and migration, the capacity for the recognition
and security of Indigenous rights to water will become increasingly important and
highly competitive.

Anumber of issues arise as aresult of the current policy debate around water allocation
and the rights of Indigenous peoples to their lands and waters. In particular:

» Indigenous peoples have had little to no involvement in the water reform
and policy process and water management committee’s

= the cultural significance of water to Indigenous peoples is not understood
and remains unrecognised in the development and implementation of
water law and policy

= the status of Indigenous water rights, particularly native title water rights,
remains unresolved and limits Indigenous peoples access and allocation
to water resources

= inmany instances, the allocation of water rights to Indigenous peoples has
been for specific purposes, i.e. cultural, environmental, and sustainable
communal usage and often considered only in the context of cultural or
social rights

* rights to water for economic development or commercial use have been
scarce, or non-existent to date, and are at the whim of government

* many water systems are already over allocated and competition for water
is high, especially in the Murray-Darling River Basin and in the agricultural
development of northern Australia

= engagement in water markets is restricted due to the price of water being
extremely high based on ‘supply and demand’ and out of reach of most
Indigenous communities.

These issues will be discussed further below.

3. The Cultural Value of Water

‘Water is the life for us all. It’s the main part. If we are gonna loose that | don’t know
where we gonna stand. If that water go away, everything will die. That’s the power of
water. He connect with the land. Pukarrikarra (the dreaming) put ‘em all together. One
life.’®

Indigenous peoples are connected to and responsible for our lands and waters and
in turn, Indigenous peoples obtain and maintain our spiritual and cultural identity, life
and livelihoods from our lands, waters and resources. These cultural and customary
rights and responsibilities include:

= a spiritual connection to lands, waters and natural resources associated
with water places

7 CSIRO, Recognising and protecting Indigenous values in water resource management. (Report from a
workshop held at CSIRO, Darwin, Northern Territory, 5-6 April 2008).

8 John ‘Dudu’ Nangkiriyn, Bidyadanga in S Yu, Ngapa Kunangkul: Living Water, Report on the Aboriginal
Cultural Values of Groundwater in the La Grange Sub-Basin, (1999). At: http://portal.water.wa.gov.au/
portal/page/portal/PlanningWaterFuture/AllocationPlanning/LaGrange, (viewed 10 September 2008).
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= management of significant sites located along river banks, on and in the
river beds, and sites and stories associated with the water and natural
resources located in the rivers and their tributaries, and the sea

= protection of Indigenous cultural heritage and knowledge associated with
water and water places

= access to cultural activities such as hunting and fishing, and ceremony.

While it is not possible to homogenise all Indigenous cultural water values into one
perspective, as Indigenous values are regionally diverse and complex, there are
some commonalities and distinctions from non-Indigenous laws that are important
to recognise and understand.® Indigenous relationships with water are holistic;
combining land, water, culture, society and economy. Consequently water and land
rights, the management of resources and native title are inseparable.

In a study undertaken in Anmatyerre country, in the Northern Territory, the Anmatyerre
(people) identified that:

Our cultural values of water are part of our law, our traditional owner responsibilities,
our history and our everyday lives. Everyone and everything is related.

Our law has always provided for the values we place on water. It is the rules for men,
women and country. Anmatyerre Law is strong today, but it is invisible to other people.
Australian law should respect Anmatyerre Law so we can share responsibility for
looking after water."!

Indigenous barrister Anthony McAvoy argues that to date ‘there is no place in modern
river management systems for the protection of Indigenous spiritual values.’ In most
expressions of Aboriginal religion in Australia there are creation stories detailing
the creation of waterways, often by a spirit being in the form of a serpent.™ In the
Gunanurang, Ord River, Western Australia, the traditional owners believe their rights
and interests in land and waters were created in the Ngarangani or Dreaming. The
dreaming is a continuing force providing for a complex of cultural values.'® According
to Indigenous law, water places have special spiritual significance and accompanying
cultural responsibilities.

The Maar peoples in South-west Victoria identify that this special ancient and
ongoing spiritual and cultural connection to water has in most cases been ignored by
non-Indigenous water laws.™ Cultural water use is part of Indigenous law and there
are potential risks to Indigenous cultural and spiritual values when water is used for
non-Indigenous economic, development, recreational or domestic purposes.

9 J Altman and V Branchut, Fresh Water in the Maningrida Region’s Hybrid Economy: Intercultural
Contestation over Values and Property Rights, (2008) p 24. At: http://www.anu.edu.au/caepr/Publicat
ions/WP/CAEPRWP46.pdf (viewed 10 September 2008).

10 Dr N Rea & Anmatyerr Water Project Team, Provision for Cultural Values in Water Management:
The Anmatyerr Story, Land & Water Australia Final Report (2008), p 18. At: http://products.lwa.gov.au/
products/PR081464 (viewed10 September 2008).

11 Dr N Rea & Anmatyerr Water Project Team, Provision for Cultural Values in Water Management:
The Anmatyerr Story, Land & Water Australia Final Report, (2008), p vi. At: http://products.lwa.gov.au/
products/PR081464 (viewed10 September 2008).

12 T McAvoy, ‘Water — Fluid Perceptions’, (2006) 1(2) Transforming Cultures eJournal 97. At: http://epress.
lib.uts.edu.au/ojs/index.php/TfC/article/viewFile/262/253 (viewed 28 August 2008).

13 K Barber and H Rumley, Gunanurang: (Kununurra) Big River: Aboriginal Cultural Values of the Ord River
and Wetlands, A study and report prepared for the Waters and Rivers Commission WA, (2003) p14.
At: http://portal.water.wa.gov.au/portal/page/portal/WaterManagement/Groundwater/Ord/Content/
ABORIGINAL_VALUES.pdf (viewed 10 September 2008).

14 Framlingham Aboriginal Trust and Winda Mara Aboriginal Corporation, Kooyang Sea Country Plan,
(2004), p 4. At: http://www.environment.gov.au/coasts/mbp/publications/south-east/pubs/kooyang-plan
05.pdf (viewed 9 October 2008).
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Additionally, Indigenous peoples draw a distinction between freshwater and salt
water peoples and country. The management of sea country is as equally important
as freshwater to Indigenous peoples, with the sea seen as an extension of the land
incorporating rights and cultural responsibilities. Indigenous peoples in the Torres
Strait and those along the coastline of Australia, have a special cultural connection to
sea country. For example, the Miriam people of Mer (Murray) Island have relationships
with sea country that extends over 100km south to Raine Island off the east coast of
Cape York Peninsula.®

3.1 Cultural vs economic vs environmental rights

Not only is water significant to the spiritual values of Indigenous peoples, water is
vital for cultural and economic development.'® In general, Indigenous water rights
have been allocated through a narrow cultural and social lens, with other rights such
as economic and environmental water rights being excluded.

Altman and Jackson assert that:

Current environmental policy tends to promote recognition and protection of
Indigenous cultural values. However, a narrow view of heritage management has
often resulted in the exclusion of Indigenous people from conservation and natural
resource management activities. The most direct and enduring means of embracing,
protecting and, in some cases, enhancing cultural values is through ensuring access to
country and the equitable participation of Indigenous people in a suite of management
activities."

However, cultural allocations should be separate from environmental allocations.
For example, the Nari Nari Tribal Council, discussed further below, in an attempt
to rehabilitate their wetlands, have used their purchased cultural water allocation,
for environmental purposes. To enable Indigenous people to protect and manage
their lands, the provision for environmental water should be included in separate
allocations by the State Government.

Distinct water rights should be provided for both environmental and economic
purposes. At a minimum, Indigenous water rights in “reserved water rights” should
include and account for separate cultural, and economic water allocations, and
where water management is being conducted by Indigenous peoples on behalf of
the government, in distinct environmental water allocations.

4. Protection of Indigenous Peoples Rights to Water

The Australian Government has ratified a number of international human rights
instruments, including the International Covenant on Civil and Political Rights
(ICCPR), the International Covenant on Economic, Social and Cultural Rights
(ICESCR), and the Convention of the Elimination of all forms of Racial Discrimination
(CERD). As a result, the Australian Government has an obligation to its citizens,
including Indigenous Australians, to respect, protect and fulfil the rights contained
within them.

15 D Smyth, Australia’s Ocean Policy: Saltwater Country Aboriginal and Torres Strait Islander Interest in
Ocean Policy Development and Implementation. Socio-cultural Considerations - Issues Paper 6 (1997),
p 7. At: http://www.environment.gov.au/coasts/oceans-policy/publications/pubs/issues-6.pdf (viewed
13 October 2008).

16 As identified in Agenda 21 access to and supply of water is vital to economic development Agenda 21,
Chapter 18.6. At: http://www.un.org/esa/sustdev/documents/agenda21/index.htm (viewed 8 October
2008).

17 J Altman & S Jackson, ‘Indigenous Land Management’, in D Lindenmayer, S Dovers, M Harris Olson, and
S Morton (eds), Commitments: Reshaping the Lucky Country’s Environment (2008), pp 207-214.
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Indigenous peoples have a right to the equal exercise and enjoyment of their human

rights, including water. As articulated by AIATSIS:

Indigenous peoples’ special connection to land and waters is protected under
international law which provides for the right to practice, revitalise, teach and develop

Clean water access is critical for health in all communities. In Indigenous communities’
lack of supply of clean water is linked to high morbidity and mortality rates. Unlike the
broad rural demographic trends of rural to urban migrations and an ageing population,
Indigenous Nations are staying on their lands and Indigenous communities have
growing, young populations. Supporting these Indigenous communities is integral to
the support of the socio-economic viability of rural Australia. The provision of services
and infrastructure and the future development of growing Indigenous communities and

Nations should be incorporated into planning objectives.®

culture, customs and spiritual practices and to utilise natural resources.™

4

.1 The International Framework

The most relevant international instruments for Indigenous water rights are set out in

the table below.

Table 1: International Instruments

Protection of Indigenous peoples

International Instrument rights to Water

International Covenant on The right to water is implicit in the ICESCR, protected through:
Economic, Social and Cultural = the right to an adequate standard of living

Rights (ICESR)

= the right to enjoyment of the highest attainable standard of
physical and mental health®

= peoples’ right to freely dispose of their own natural resources
(wherein no case can ‘a people be deprived of its own means
of subsistence).”"

International Covenant on Civil and = the right to freely dispose of natural resources

Political Rights (ICCPR) = the particular rights of ‘ethnic, religious or linguistic minorities’
to not be denied ‘the right, in community with the other
members of their group, to enjoy their own culture.’?

18

19

20

21

22

M Morgan, L Strelein & J Weir, Indigenous Rights to Water in the Murray-Darling Basin: In support of the
Indigenous final report to the Living Murray Initiative, Research Discussion Paper Number 14, Australian
Institute for Aboriginal and Torres Strait Islander Studies (2004), p 9. At: http://www.aiatsis.gov.au/__

data/assets/pdf_file/4728/DP14.pdf (viewed 18 December 2008).

See International Covenant on Civil and Political Rights, arts. 1, 27; International Covenant on Economic,

Social and Cultural Rights, arts 1,15; Declaration on the Rights of Indigenous Peoples, arts 11-13.

Office of the United Nations High Commissioner for Human Rights, Right to Water. At: http://www.

unhchr.ch/html/menu2/6/water/index.htm (viewed 3 October 2008).

International Covenant on Economic, Social and Cultural Rights, arts 11-12. See General Comment 4,
at: http://www.unhchr.ch/tbs/doc.nsf/(symbol)/CESCR+General+comment+4.En?OpenDocument and
General Comment 14 at: http://www.unhchr.ch/tbs/doc.nsf/(symbol)/E.C.12.2000.4.En?OpenDocument

(viewed 3 October 2008).
International Covenant on Civil and Political Rights, arts1, 27.
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Protection of Indigenous peoples

International Instrument rights to Water
United Nations Declaration on the = Indigenous access, conservation and economic development
Rights of Indigenous Peoples of water

= aright to maintain and strengthen the distinctive Indigenous
spiritual relationship with ‘traditionally owned or otherwise
occupied and used lands, territories, waters and coastal seas’

= the right to conservation and protection of Indigenous lands
and resources with state assistance

= the right to development for all Indigenous lands and
resources including water.?

Convention on Biological Diversity = objective is to sustain all life on earth, including aquatic
ecosystems, with the global goal to reverse and stop the loss
of biodiversity

= provides for the respect, preservation and maintenance of
knowledge, innovations and practices of indigenous and local
communities relevant for the conservation and sustainable
use of biological diversity®

= many of the decisions of the COP call for the full and effective
participation of indigenous communities in order to achieve
the global goal 2

Convention on Wetlands of = the conservation and wise use of all wetlands and their
International Importance especially resources ‘through local, regional and national actions and
as Waterfowl Habitat (Ramsar international cooperation, as a contribution towards achieving
Convention) sustainable development throughout the world'®

= provides guidelines for establishing and strengthening local
communities’ and indigenous people’s participation in the
management of wetlands focusing on the need for Indigenous
engagement and participation, trust and capacity building,
knowledge exchange, flexibility and continuity .2’

23

24

25

26

27

United Nations Declaration on the Rights of Indigenous Peoples, Arts 25, 29, 32.

Convention on Biological Diversity, Art 8()).

See for example Conference of the Parties to the Biodiversity Convention, Marine and coastal biological
diversity, COP 9 Decision 1X/20, Bonn, 19-30 May 2008. At: http://www.cbd.int/decisions/?m=COP-
09&id=11663&Ig=0 (viewed1 September 2008).

Convention of the Parties 2002, Convention on Wetlands of International Importance especially as
Waterfow! Habitat, Ramsar, 1971. At: http://www.ramsar.org (viewed 3 October 2008).

Guidelines for establishing and strengthening local communities’ and indigenous people’s participation
in the management of wetlands, adopted as an annex to Resolution VI1.8 (1999). At: http://www.ramsar.
org/key_guide_indigenous.htm (viewed 3 October 2008).
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International Instrument rights to Water

Protection of Indigenous peoples

Agenda 21 = a comprehensive plan of action to be taken globally,

nationally and locally by organisations of the UN,
governments, and major groups in every area where there
are human impacts on the environment®

= provides for the protection and management of freshwater
resources recognising the effects that climate change will
have on water and indigenous peoples.?®

Identifies the need to:

= engage indigenous people in water management policy-
making and decision-making

= improve indigenous technologies to fully utilise limited water
resources and to safeguard those resources against pollution

= recognise the interconnection between economic
development and access and supply of water.®

Rio Declaration = recognises the vital role of indigenous communities

knowledge and traditional practices in environmental
management.

(a)

The human right to water

The right to water is a human right that is protected in a wide range of international
instruments, including the ICESCR, ICCPR and the Declaration on the Rights of
Indigenous Peoples.®

‘The human right to water entitles everyone to sufficient, safe, acceptable, physically
accessible and affordable water for personal and domestic uses.’®® There is a
fundamental link between accessing water and living in dignity which means that
the human right to water is receiving increased attention and recognition both in

28

29

30
31

32

It was adopted by more than 178 Governments, including Australia, at the UN Conference on Environment
and Development in 1992.

Agenda 21, ch18, 26. Chapter 26 specifically relates to recognising and strengthening the role of
Indigenous People and their Communities.

Agenda 21, ch 18.

Office of the United Nations High Commissioner for Human Rights, Right to Water. At: http://www.
unhchr.ch/html/menu2/6/water/index.htm (viewed 3 October 2008).

Committee on Economic, Social and Cultural Rights, Substantive Issues Arising in the Implementation
of the International Covenant on Economic, Social and Cultural Rights, General Comment No. 15 (2002),
The right to water (arts. 11 and 12 of the International Covenant on Economic, Social and Cultural Rights)
(2002). At: http://daccessdds.un.org/doc/UNDOC/GEN/G03/402/29/PDF/G0340229.pdf?OpenElement
(9 October 2008). See also Committee on Economic, Social and Cultural Rights, Substantive Issues
arising in the implementation of the International Covenant on Economic, Social and Cultural Rights,
General Comment No. 14 (2000) The right to the highest attainable standard of health (article 12 of the
International Covenant on Economic, Social and Cultural Rights). At: http://www.unhchr.ch/tbs/doc.nsf/
(symbol)/E.C.12.2000.4.En?OpenDocument (viewed 9 October 2008).
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Australia and worldwide.®® The right to water is linked to many other rights including
the right to food, the right to health and the right to take part in cultural life.3

The Committee on Economic, Social and Cultural Rights has stated that the right
to water ‘contains both freedoms and entitlements.’ The freedoms include the right
to maintain access to existing water supplies necessary for the right to water, and
the right to be free from interference, such as the right to be free from arbitrary
disconnections or contamination of water supplies. By contrast, the entitlements
include the right to a system of water supply and management that provides equality
of opportunity for people to enjoy the right to water.’®

With water becoming the most significant global commaodity, the rights for Indigenous
peoples to access and use ours lands, waters and natural resources for economic
development and to build sustainable communities is also provided for under the
ICESCR and the Declaration on the Rights of Indigenous Peoples.

(b)  The right to a healthy environment

In order to provide for water rights, the right to a healthy environment must be
assured.

Environmental rights include the rights of access to the unspoiled natural resources
that enable survival such as land, shelter, food, water and air; the right to refuse
development; and specific environment-related rights of Indigenous peoples.

Environmental rights are provided for by international instruments including the
Convention on Wetlands of International Importance especially as Waterfowl Habitat
(Ramsar Convention), the Convention on Biological Diversity, the Rio Declaration and
Agenda 21.

Text Box 2: The Ramsar Convention

Australia was one of the first countries to sign the Ramsar Convention, and Australia
designated the world’s first Wetland of International Importance: Cobourg Peninsula
Aboriginal Land and Wildlife Sanctuary in the Northern Territory in 1974.

The Ramsar Convention is directly linked to the Convention on Biological Diversity and
Ramsar wetlands are recognised as a matter of national environmental significance
under the Environment Protection and Biodiversity Conservation Act 1999.

Australia currently has 64 Ramsar listed icon sites, including the Murray-Darling
Rivers.

33  Office of the United Nations High Commissioner for Human Rights, Right to Water. At: http://www.
unhchr.ch/html/menu2/6/water/index.htm (viewed 3 October 2008). See also Gray J & Nolan J, Editorial,
(2008) 17(1) Human Rights Defender, 1, p 1.

34  Office of the United Nations High Commissioner for Human Rights, Right to Water. At: http://www.
unhchr.ch/html/menu2/6/water/index.htm (viewed 3 October 2008).

35  Committee on Economic, Social and Cultural Rights, Substantive Issues Arising in the Implementation
of the International Covenant on Economic, Social and Cultural Rights, General Comment No. 15 (2002)
The right to water (arts. 11 and 12 of the International Covenant on Economic, Social and Cultural Rights)
(2002). At: http://daccessdds.un.org/doc/UNDOC/GEN/G03/402/29/PDF/G0340229.pdf?OpenElement
(9 October 2008).
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The Australian Government has a number of obligations under these instruments. For
example, Australia currently has 64 Ramsar sites listed under the Ramsar Convention,
and the Government is responsible for the management and conservation of these
sites. These responsibilities are directly linked to obligations arising from the
Convention on Biological Diversity through the Conference of the Parties (COP), as
the two conventions deal with similar subject matter.®® Many decisions of the COP
have called for the full and effective participation of Indigenous communities in order
to achieve the global goal.

Some countries are further progressed than others in developing the recognition
of environmental rights as a human right. For example, the African Charter on
Human and Peoples’ Rights provides that ‘all peoples shall have the right to a
general satisfactory environment favourable to their development.’®” In South Africa,
environmental rights are protected in the constitution which grants people the right
to have the environment protected, and the right to live in an environment that is not
harmful to human health or well-being.3®

(¢)  The World Water Forum

The World Water Forum, an initiative of the World Water Council, is the principal
water-related event in the world. The aim is to raise awareness on water issues by
putting water firmly on the international agenda. The World Water Forum encourages
dialogue and participation from many organisations to influence water policy making
at a global level and to improve living conditions and sustainable development. The
fifth World Water Forum is due to take place in March 2009 in Turkey.*®

At the Third World Water Forum in Kyoto 2003, an Indigenous Declaration on Water
was adopted by Indigenous peoples recognising the special spiritual and cultural
relationship that Indigenous peoples have with water. The declaration focuses on
three areas: Indigenous water rights, Indigenous water values and Indigenous water
management.4°

A declaration on Indigenous water knowledge and interests that builds on the
Indigenous Peoples Kyoto Water Declaration will be presented in Turkey on behalf
of Indigenous peoples across the world. The declaration will be completed with the
assistance of the international delegates at the Forum. Currently there is no specific
session at the World Water Forum on water and Indigenous peoples, although there
will be one on ‘water and culture’. Indigenous peoples will be calling for a specific
forum regarding their rights to water to ensure that Indigenous participation is not
restricted to the water and culture session. This will be important as Indigenous
people’s rights to water are about sustaining our livelihoods, of which culture is one
part.

36  See, for example, the Conference of the Parties to the Biodiversity Convention, Biological diversity
of inland water ecosystems, COP 9 Decision IX/19, Bonn, 19-30 May 2008. At: http://www.cbd.int/
decisions/?m=COP-09&id=11662&Ig=0 (viewed 1 September 2008).

37  African Charter on Human and Peoples’ Rights, art 24.
38  Constitution of the Republic of South Africa, s 24.
39  Fifth World Water Forum. At: http://www.worldwaterforum5.org/ (viewed 3 October 2008).

40 Indigenous Declaration on Water, Third World Water Forum, Kyoto, March 2003. At: http://www.
indigenouswater.org/IndigenousDeclarationonWater.html (9 October 2003)
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4.2 The Domestic Framework

Despite our international obligations to protect the distinct human rights of Indigenous
peoples to land, territories, water and natural resources, the human right to water is
often poorly implemented at a domestic level.*! Indigenous expectations of the extent
to which they can participate in water management are not being met.*2 Compared to
other colonised countries, including the United States of America, Canada and New
Zealand, Australia has the least formal recognition of Indigenous water rights.*®

At the national level, intergovernmental agreements and initiatives are the main
policy instruments. Australian law and policy has identified water as a finite resource
that needs to be regulated. Additionally, there are different legislative frameworks for
freshwater and saltwater.

Water management and regulation in Australia is extremely complicated. Water
resources are regulated by water or natural resources management legislation, at
national, state, regional and local levels with states and territories as the primary
water law and policy makers. Every state and territory has its own complex water
regime. Most include specific legislative provisions covering their rights and property
in water.** Legislation is often silent in provisions for Indigenous expressed water
rights, access to water as entitlements and water allocations.*

Appendix 7 provides a summary of water law and policy developed by each state
and territory government.

The notion of ‘water rights’ encompasses a wide class of rights under the law.*®

While some types of water are the subject of private property rights, the state is
assumed to hold property rights for the majority of water, including flowing water.
Water rights are considered a legal right to water use such as native title, harvestable
right or for stock and domestic purposes, or other licence holder. Water access
entitlements are generally granted in the form of permits or licences by the states
and territories to industry, irrigation, or local government authorities for town water
supplies. A water allocation means the water that a licence holder of an access
licence is entitled to take and may be attached to a water access entitlement.

41 Office of the United Nations High Commissioner for Human Rights, Right to Water. At: http://www.
unhchr.ch/html/menu2/6/water/index.htm (viewed 3 October 2008).

42 S Jackson, Indigenous Interests and the National Water Initiative Water Management, Reform and
Implementation Background Paper and Literature Review, CSIRO (2007), p 93. At: http://www.nailsma.
org.au/nailsma/publications/downloads/NAILSMA_NWI_Review_UPDATEDec07.pdf, (viewed 26 July
2008).

43 M Durette, Indigenous Legal Rights to Freshwater: Australia in the International Context, CAEPR Working
Paper No. 42/2008, Centre for Aboriginal Economic Policy Research, Australian National University
(2008), p vii. At: http://www.anu.edu.au/caepr/Publications/WP/CAEPRWP42.pdf (viewed 28 August
2008).

44 See Water Management Act 2000 (NSW) s 392; Water Resources Act 2007 (ACT) s 7; Water Act 2000
(QId) s 19; Water Act 2000 (NT) s 9; Water Management Act 1999 (Tas) s 7; Water Act 1989 (Vic) s 7.

45 V Falk, Interview with the Native Title Unit at the Australian Human Rights Commission for the Native Title
Report 2008,16 December 2008.

46 M Durette, Indigenous Legal Rights to Freshwater: Australia in the International Context, CAEPR Working
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With significant pressures on water resources in Australia, particularly in the Murray-
Darling River Basin, the federal government is increasingly becoming involved in
water policy and reform.*” Water reform has been a slow process as it involves
many stakeholders. However, this will be important in responding to climate change,
and the urgency needed to develop a consistent approach to cross jurisdictional
management of water resources.

As identified by Collings and Falk:

The core of the recent national water reforms is that water is part of Australia’s ‘natural
capital’, where new regimes include, in most jurisdictions, the separation of water access
entitlements from land titles, separating water delivery from regulation, implementing
revised water management policy and legislation and environmental benefit.*® The
objectives of the Intergovernmental Agreement are the uniform management of water.*
A clear statement of commitment to Indigenous Australians is absent.*

(@)  Water Policy, Legislation and Regulation

Australia provides for the management and regulation of its water resources, including
inland and coastal freshwater rivers, saltwater rivers and seas, and surface and
groundwater, through a significant body of water policy, legislation and regulation.
Some of Australia’s waterways are nationally and internationally significant and
Australia has pa