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National Children’s Commissioner

Anne Hollonds

21 June 2024

The Hon Mark Dreyfus KC MP 
Attorney-General
Parliament House 
CANBERRA ACT 2600

Dear Attorney,

‘Help way earlier!’: How Australia can transform child justice to improve safety and wellbeing 

I am pleased to present to you the ‘Help way earlier!’: How Australia can transform child justice 

to improve safety and wellbeing, in accordance with section 46MB of the Australian Human Rights 
Commission Act 1986 (Cth) (the Act). The Act provides that I may submit reports relating to the 
enjoyment and exercise of human rights by children in Australia as I consider appropriate.

The report investigates opportunities for reform of child justice and related systems across 
Australia, based on evidence and the protection of human rights. It examines why Australia is 
failing to implement evidence-based reforms to protect child rights and reduce offending. It makes 
recommendations for a national approach to reform of child justice and related systems across 
Australia.

The report places children and young people, families, and communities at its centre, including their 
views on why children come into contact with the criminal justice system and what needs to be done 
to prevent their involvement in that system. It also draws on written submissions and stakeholder 
consultations.

I look forward to discussing the recommendations and pathways forward with you.

Yours sincerely,

Anne Hollonds
National Children’s Commissioner

Australian Human Rights Commission
T: 02 9284 9600
Website: www.humanrights.gov.au

http://www.humanrights.gov.au
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Support Services

Crisis and suicide prevention

	� If you or someone else are in immediate danger call Triple Zero 000
	� Lifeline: 13 11 14 or visit www.lifeline.org.au

Mental health support and advice

	� Kids Helpline: 1800 55 1800 or visit www.kidshelpline.com.au
	� Beyond Blue: 1300 22 4636 or visit www.beyondblue.org.au
	� MensLine Australia: 1300 78 99 78 or visit www.mensline.org.au
	� 13YARN: 13 92 76 or visit https://www.13yarn.org.au 
	� QLife: 1800 184 527 or visit https://qlife.org.au/

Family domestic and sexual violence support

	� 1800Respect: 1800 737 732 or visit www.1800respect.org.au

Child sexual abuse support and advice

	� BraveHearts Support Line: 1800 272 831 or visit www.bravehearts.org.au

Links and contact details for support services for parents and carers

	� New South Wales: Parentline NSW on 1300 130 052 or visit https://www.parentline.org.au/
	� Australian Capital Territory: Parentline ACT on (02) 6287 3833 or visit https://raisingchildren.net.

au/_media/external-links/p/parentline-act
	� Northern Territory: FACES Family Support Line on 1800 999 900 or visit https://tfhc.nt.gov.au/

children-and-families/territory-faces
	� Queensland: Parentline Queensland and Northern Territory on 1300 301 300 or visit https://

parentline.com.au/
	� South Australia: Parent Helpline South Australia on 1300 364 100 or visit http://www.cyh.com/

SubContent.aspx?p=102
	� Tasmania: Parentline Tasmania on 1300 808 178 or visit http://www.health.tas.gov.au/service_

information/children_and_families/parentline
	� Victoria: Parentline Victoria on 132 289 or visit https://services.dffh.vic.gov.au/parentline
	� Western Australia: Ngala Helpline on (08) 9368 9368 (metropolitan) or 1800 111 546 (regional 

callers) or visit https://www.ngala.com.au/service/ngala-parenting-line-2/

http://www.lifeline.org.au/
http://www.kidshelpline.com.au/
http://www.beyondblue.org.au/
http://www.mensline.org.au
https://www.13yarn.org.au
https://qlife.org.au/
http://www.1800respect.org.au/
http://www.bravehearts.org.au/
https://www.parentline.org.au/
https://raisingchildren.net.au/_media/external-links/p/parentline-act
https://raisingchildren.net.au/_media/external-links/p/parentline-act
https://tfhc.nt.gov.au/children-and-families/territory-faces
https://tfhc.nt.gov.au/children-and-families/territory-faces
https://parentline.com.au/
https://parentline.com.au/
http://www.cyh.com/SubContent.aspx?p=102
http://www.cyh.com/SubContent.aspx?p=102
http://www.health.tas.gov.au/service_information/children_and_families/parentline
http://www.health.tas.gov.au/service_information/children_and_families/parentline
https://services.dffh.vic.gov.au/parentline
https://www.ngala.com.au/service/ngala-parenting-line-2/


3

Acronyms and Abbreviations

ACCOs	 Aboriginal and Torres Strait Islander Community-Controlled 
Organisations

ACCHO	 Aboriginal Community-Controlled Health Organisation

ADHD	 Attention Deficit Hyperactivity Disorder

AIFS	 Australian Institute of Family Studies

AIHW	 Australian Institute of Health and Welfare

ARACY	 Australian Research Alliance for Children and Youth

Commission	 Australian Human Rights Commission

CRC	 Convention on the Rights of the Child

CRIA	 Child Rights Impact Assessment

FASD	 Fetal Alcohol Spectrum Disorder

FGC	 Family Group Conference

FIFO	 Fly in fly out

IDS	 Indigenous Data Sovereignty

JR	 Justice Reinvestment

LGBTQIASB+	 Lesbian, Gay, Bisexual, Trans and/or Gender Diverse, Queer, Intersex, 
Asexual, Sistergirl, and Brotherboy 

MACR	 Minimum Age of Criminal Responsibility

NCC	 National Children’s Commissioner

NDIS	 National Disability Insurance Scheme

NGOs	 Non-government organisations

NPM	 National Preventive Mechanism

OPCAT	 Optional Protocol to the Convention against Torture and Other Cruel, 
Inhuman or Degrading Treatment or Punishment

OP3 CRC	 Optional Protocol to the Convention on the Rights of the Child on a 
communications procedure
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RJ	 Restorative Justice

RoGS	 Report on Government Services

SCAG	 Standing Council of Attorneys-General

SNAICC	 SNAICC—National Voice for our Children

SPT	 United Nations Subcommittee on Prevention of Torture 
and Other Cruel, Inhuman or Degrading Treatment or 
Punishment

UN	 United Nations

UNDRIP	 United Nations Declaration on the Rights of Indigenous 
Peoples

UN Committee	 United Nations Committee on the Rights of the Child

Child justice system

Throughout this report, the term ‘child justice system’ is used instead of ‘youth 
justice system’, for accuracy and to better reflect a child rights approach. 

Under the United Nations Convention on the Rights of the Child (CRC), a child 
is defined as a person below 18 years. The newly re-drafted General Comment 
24, issued by the United Nations Committee on the Rights of the Child (UN 
Committee), uses the term ‘child justice system’ instead of ‘juvenile justice system’ 
as used in the previous version of the General Comment.1

During this project, numerous stakeholders submitted that taking a children’s 
human rights approach requires different language to be used when talking about 
children who come into contact with criminal justice systems. They pointed out 
that using the term ‘youth justice’ is confusing and potentially misleading when it 
is children, some as young as 10 years, who are dealt with by the criminal justice 
systems in Australia.2 

When citing others, or where the term ‘youth justice’ is embedded in laws, 
policies or titles, this report retains the term ‘youth justice’.
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Foreword by the National 
Children’s Commissioner

‘We need help way earlier’. This is what one child said to me.

This echoes the pleas of many other children and young people, and their 
families, across Australia whom I had the privilege to speak with for this project. What I saw and 
heard is evidence of the most egregious breaches of human rights in this country. This includes the 
way that vulnerable children are treated in detention.

The voices of these children are the heart of this report. I urge you to listen.

Tragically, by not addressing their human rights early on, and instead taking a punitive approach to 
their offending, we are essentially criminalising some of the most vulnerable children in Australia. Many 
are First Nations children dealing with intergenerational trauma and disadvantage, and children with 
disabilities, mental health issues, and learning problems. Many of these children and their families are 
living with poverty, marginalisation and systemic racism. For some, their most basic needs are not 
being met, such as a safe home to live in. The systems that are meant to help them, including health, 
education and social services, are not fit-for-purpose and these children are falling through the gaps.

It is clear that, to date, we have approached offending by children the wrong way. We cannot ‘police’ 
our way out of this problem, and the evidence shows that locking up children does not make the 
community safer. 

We need to turn our attention and our resources to the underlying causes, and to the barriers that 
stop us taking national action on evidence-based systems reform. 

As a federation we have repeatedly ignored our national obligations under the UN Convention on the 
Rights of the Child (CRC). We need to recognise the principles in the CRC as a compass to guide our 
policy decisions, for the wellbeing of Australia’s children and the whole community. 

This project has been a powerful and often heart-breaking experience for me as National Children’s 
Commissioner. I have been deeply moved by speaking with children and families whose lives have 
been marred by our failure to support the needs of vulnerable children. We can do much better than 
this, but we need to pull together across the federation to make child safety and wellbeing a priority 
for National Cabinet. 

Thank you to all the stakeholders, including members of the community, who contributed to this report, 
and the academic advisors who supported us.

Most of all, I thank the children and young people we spoke with. It was a true privilege to meet each 
of you and to hear what you think needs to happen to protect the human rights and wellbeing of all 
children across Australia. 

Anne Hollonds
National Children’s Commissioner 
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Elijah’s story*

I don’t know if you’ve ever seen your brothers and sisters in one 
room together, hungry … but it’s a bad, bad feeling.

I was removed at 4. I can’t even remember all the carers but eventually 
I got placed with my family and that was worse than some of the 
other ones. I ended up having to raise my family by myself with my 
grandparents. 

I started getting into crime to make money and support my family. If 
we stole a car, it was to sell it – it wasn’t for nothing, it was to feed your 
family.

The reality is, no one is going to look at a little Black kid twice for a job. 
And we can’t go to school because we can’t fit in at school. So some kids 
can’t help it.

My neighbour wakes up and goes to work like his dad did – I wake up and 
do what my dad did.

Show them more love and support in school!

I should’ve stayed in school – now I regret it. But out here you’ve got to 
earn a kid’s trust. They don’t feel comfortable at school, their brothers 
and sisters have told them it’s a waste of time and they’ve had negative 
experiences before they even get here.

I loved primary school where there’s a teacher who actually cares and 
asks if you’re okay before the day starts. But the structure in high school – 
changing classes, moving around, reading timetables, it’s all this pressure. 
There’s no connection with any of the teachers.

You have to remember, most of the boys are from broken homes and 
that’s why you won’t see them at school. You go to high school and you 
lose connection. I hated it, so I’d leave and go home or go back to my 
mates.
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You can help a kid only so much if you’re gonna put them straight 
back into the same environment.

Some kids have families with problems – and the parents just don’t have 
a clue. All they know is that if the kid gets to juvie there will be some help. 
There will be some support from court. 

But once you’re locked up … if you don’t have a good family behind you, 
someone to visit you, someone to call – you lose your mind in there.

When kids get out, YJ is supposed to help them, but all they care 
about is you turning up to your appointments.

My brother – he was getting regular visits from a service while he was in 
juvie. But the second he was out, not one visit. From day one he was set 
up to fail. Two weeks later, he was back in youth detention.

A job might help them adjust but you can’t just leave them while they’re 
still adjusting. It can take a while. Most boys don’t know how to talk or ask 
for help. They’re not scared – they just don’t know how to. If you don’t 
meet or have a connection with anyone, good luck.

We want people who understand us and what we’ve gone 
through.

You need kids to go out and do stuff instead of sitting around and 
stealing. Like those programs where they go out hunting and shooting. 
The mentors that you get here – they’re not like, strict. He can have a joke 
around and he knows how it feels. He knows my big brothers already. We 
all are Aboriginal so they understand you. 

There’s more support inside juvie than outside, and it’d be nice to know 
you’re gonna have these specific things when you get out.

*Pseudonym. This account is a composite of real quotes and stories from 
children and young people who participated in our consultations.
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Executive summary

The treatment of children in the criminal justice 
system, some as young as 10 years old, is one 
of the most urgent human rights issues facing 
Australia today. Numerous inquiries and reviews, 
including Royal Commissions, as well as UN 
Committees, have highlighted serious breaches 
of rights and systemic problems with our child 
justice and related systems over many years. 
However, Australia continually fails to implement 
evidence-based reforms to our child justice 
systems which would reduce offending behaviour 
and make our communities safer. 

This report investigates opportunities for 
reform of child justice and related systems 
across Australia, based on evidence and the 
protection of human rights. It is the result 
of a project undertaken by the National 
Children’s Commissioner (NCC) in 2023–24. 
The project included a submissions process, 
consultations with children and young people, 
families, community members, and interviews 
and roundtables with government and non-
government stakeholders across Australia. 

Australia is not protecting the rights 
of children

Children’s rights are set out in the United Nations 
Convention on the Rights of the Child (CRC), and 
other international instruments that Australia 
has ratified. Australia’s lawmakers and decision-
makers have obligations to take all possible 
measures to help all children in Australia realise 
their rights. However, reports and inquiries 
continue to highlight how our systems fail to 
protect their human rights.

Many children at risk of or in contact with the 
criminal justice system are dealing with multiple 
and complex issues in their lives which often 
contribute significantly to their chances of 
offending and reoffending. Their lack of basic 

rights often manifest as the drivers of their 
contact with the justice system in the first place, 
including poverty, intergenerational trauma, 
violence and abuse, racism, homelessness, and 
inadequate healthcare. These social determinants 
of justice show that children’s rights to health, 
safety, culture, participation, non-discrimination, 
adequate standards of living, and education are 
not being realised. 

When children enter the justice system, they 
may face additional breaches of their rights. 
For example, despite what we know about the 
harmful effects of detention on children, children 
as young as 10 can be detained in most parts of 
Australia. The overwhelming majority of these 
children are unsentenced, on remand, with some 
detained because there is no safe place for them 
to live while on bail. When they enter detention, 
many have disabilities and mental health issues, 
and are harmed by the conditions in detention, 
including extended periods of time in isolation in 
their cells, as noted in numerous official reports. 
First Nations children and young people continue 
to be overrepresented in the criminal justice 
system, and particularly in detention.

Children and young people told us what 
children need in order to stay out of 
trouble

The voices of 150 children and young people are 
at the centre of this report. Children and young 
people said that children want to be safe and 
to have a place to live. They want to participate 
in positive activities, and they want friends and 
supportive family relationships. Children want 
to be heard and have their views taken seriously. 
They want to be able to go to school and one 
day get a job. Children want to get extra help for 
themselves and their family members when it's 
needed.
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Children and young people said these things 
would help children to stay out of trouble with 
the police and reduce their contact with the child 
justice system. 

A national, child rights-based approach 
to reform is required

Recommendations from many inquiries, including 
Royal Commissions, have attempted to guide 
reform, in particular by focusing on prevention 
and early intervention in both child justice and 
child protection systems. However, responses 
have been piecemeal, uncoordinated and 
inadequate.

Despite evidence of the social determinants 
that are the root causes of offending behaviour, 
policy responses to these children are often 
only tinkering with the symptoms, with tougher 
policing, stricter bail laws, and incarceration. 
This is done under the guise of keeping the 
community safe. However, human rights and 
community safety are not opposing goals. The 
solutions lie in transformational thinking and 
action to address systemic disadvantage.

Many stakeholders, in submissions, interviews 
and roundtables, argued that the scale of the 
child rights crisis in Australia requires a nationally 
coordinated approach to reform. This type of 
reform should be driven by:

	� Australian Governments establishing a 
National Taskforce for Reform of Child 
Justice Systems, that develops a 10-year 
cross‑portfolio National Roadmap to reform

	� the Australian Government appointing 
a Cabinet Minister for Children 

	� the Australian Government establishing 
a Ministerial Council for Child Wellbeing, 
chaired by the Minister for Children, and 
reporting to National Cabinet

	� the Australian Government legislating a 
National Children’s Act as well as a Human 
Rights Act, incorporating the Convention 
on the Rights of the Child.

Reform also requires positioning children at the 
centre of policy-making and service delivery; 
empowering First Nations children, families and 
communities; optimising community-based 
action; building a capable and child specialised 
workforce; basing systems on data and evidence; 
and embedding accountability for the rights of 
children. 

Multiple barriers have stood in the way of 
child rights and evidence-based reform

Stakeholders, in interviews, roundtables and 
submissions to this project, identified barriers to 
achieving critical reform. They argued that unless 
these barriers are addressed, transforming the 
child justice and wellbeing landscape in Australia 
will not be possible. Barriers include systemic 
racism; the fragmented way our governments 
operate; limited workforce capacity; lack 
of political commitment to evidence-based 
reform; pervasive ‘tough on crime’ rhetoric; and 
our persistent failure to make child wellbeing 
a national priority.

These barriers to reform will not be addressed by 
a ‘business as usual’ approach. Transformational 
reform requires political will at all levels, including 
states and territories, and strong leadership, 
collaboration and coordination at the national 
level.

Australian governments should coordinate across 
the federation to protect the rights of children 
in their laws, policies and service systems, and in 
doing so create a safer community for all.
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1
1	 Introduction

This report is the result of a project, undertaken 
in 2023–24 by the National Children’s 
Commissioner, that investigated opportunities for 
reform of child justice and related systems across 
Australia, based on evidence and the protection 
of human rights. 

The report draws on previous reports and 
information from stakeholders, including the 
voices of children and their families. It examines 
why Australia is failing to implement effective, 
child rights-based approaches to reform of child 
justice systems, despite evidence that this works 
to reduce offending by children. 

The report concludes that the way we have 
approached offending by children in this 
country has been ineffective and is not based 
on evidence. Our tendency to rely on punitive 
approaches, including detention of children, is 
not working to keep the community safe and 
is doing further harm to already traumatised 
children.

The recommendations in this report go straight 
to the highest level of national accountability, 
proposing a role for National Cabinet in this 
reform, as we have been doing with other 
national crises, such as women’s safety. The 
report also provides recommendations that 
can be enacted immediately by jurisdictions 
and incorporated into a national coordinated 
approach to reform of child justice and other 
related systems that should be keeping our 
children safe and well.

The report explains the practical value of 
human rights principles to guide our policy 
decisions, providing a much needed ‘compass’ 
in an environment where crime committed by 
children and young people can be the focus 
of sensationalism and polarising political and 
ideological positions.

Children cannot vote. That is why adults have 
a duty to ensure that the voices of children are 
heard and that the best interests of children 
are our primary consideration when making 
decisions that affect their lives.

The views of 150 children and young people 
were sought for this project. Of these, 27% were 
currently in detention, and a large proportion 
had been in detention on two or more occasions. 
67% were First Nations children, and over half 
were from regional or remote locations. A large 
proportion of children reported that they were 
‘waiting to go to court’.
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Many children who come into contact with child justice systems are 
living with poverty and disadvantage. Children, young people and 
families asked for help to make their lives better. They said that ‘they 
are just kids’ and ‘need an opportunity to go in the right direction’. 
They want better support even though they have ‘done not alright 
stuff’.

Children and young people said that they needed ‘help way earlier’. 
They said: ‘stop it before it happens’, and ‘don’t wait until it all falls 
apart’.

Children and young people also spoke of needing supportive 
relationships, and a sense of belonging and community. They talked 
about needing caseworkers and other support services to take the 
time to ‘get to know you’, and for them to care about their wellbeing. 
They also discussed the importance of family and their fears about 
family, domestic and sexual violence.

Children and young people said that meeting these basic needs 
would help stop them from becoming caught up in a repeated cycle 
of crime. Their views are discussed in section 3.

Contributions by children and young people to this project are 
consistent with the findings from decades of research reported in 
the literature.3 
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1.1	Recommendations
Priorities to enable national reform

Recommendation 1: Australian Governments 
establish a National Taskforce for reform 
of child justice systems. This Taskforce 
should report to Ministers responsible for 
child justice and child wellbeing across 
jurisdictions.

Recommendation 2: The Australian 
Government appoints a Cabinet Minister for 
Children, with responsibility for the human 
rights and wellbeing of children in Australia.

Recommendation 3: The Australian 
Government establishes a Ministerial Council 
for Child Wellbeing, chaired by the Minister 
for Children, and reporting to National 
Cabinet. 

Recommendation 4: The Australian 
Government incorporates the Convention on 
the Rights of the Child into Australian law 
through a National Children’s Act as well as 
a federal Human Rights Act.

Key evidence-based actions for reform of child justice systems

Recommendation 9: Australian 
Governments resource schools to be 
community hubs integrated with health 
services and providing flexible learning 
options.

Recommendation 10: Australian 
Governments prioritise investments 
in prevention and early intervention 
through Aboriginal Community Controlled 
Organisations.

Recommendation 11: Australian 
Governments improve availability of free 
and accessible community sport, music, 
other social activities, and cultural programs, 
addressing barriers such as lack of public 
transport.

Recommendation 12: Australian 
Governments resource and expand the 
availability of evidence-based diversionary 
programs for children, including those 
by Aboriginal and Torres Strait Islander 
Community-Controlled Organisations, and 
other culturally safe programs.

Recommendation 5: Australian 
Governments provide integrated, place-
based health, education and social services 
for both children and their families.

Recommendation 6: The Australian 
Government increases the level of income 
support payments for children, young 
people and families.

Recommendation 7: Australian 
Governments urgently prioritise access to 
safe and affordable housing for children 
and families, including those in the child 
protection and justice systems.

Recommendation 8: Australian 
Governments prioritise access to 
comprehensive and culturally safe 
healthcare, including for children with 
multiple and intersecting needs.
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Recommendation 13: Australian 
Governments invest in restorative justice 
conferencing to be available across Australia, 
ensuring culturally appropriate approaches 
for First Nations children and communities.

Recommendation 14: Australian 
Governments resource the redesign of 
services to be place-based and informed by 
evidence and local community priorities, in 
line with Priority Reform 1 of the National 
Agreement on Closing the Gap.

Recommendation 15: Australian 
Governments develop nationally consistent 
minimum training requirements for 
workforces in the child justice and related 
systems, including child protection and 
police. Training should include child 
rights, child development, mental health, 
neurodevelopmental disabilities, cultural 
competence, and trauma-informed practice.

Recommendation 16: Australian 
Governments ensure that all child justice 
matters are heard in specialised Children’s 
Courts or by child-specialist magistrates.

Recommendation 17: Australian 
Governments collect key data on children 
in the child justice system, disaggregated 
by age, sex, disability, geographic 
location, ethnic origin, and socioeconomic 
background, including data disaggregated 
at the local level to support service design 
and delivery. This data should be publicly 
available and accessible.

Recommendation 18: The Australian 
Government withdraws its reservation to 
Article 37(c) of the Convention on the Rights 
of the Child.

Recommendation 19: Australian 
Governments legislate to prohibit solitary 
confinement practices in child detention 
facilities, and prohibit the use of isolation as 
punishment in any circumstance.

Recommendation 20: Australian 
Governments raise the age of criminal 
responsibility in all jurisdictions to 14 years 
and undertake a review of the application of 
the presumption of doli incapax.

Recommendation 21: Australian 
Governments agree to implement nationally 
consistent standards for monitoring 
detention facilities for children.

Recommendation 22: Australian 
Governments fully implement the Optional 
Protocol to the Convention Against Torture 
and Other Cruel, Inhuman or Degrading 
Treatment or Publishment, including by 
designating National Preventive Mechanisms 
that have child rights expertise in all 
jurisdictions.

Recommendation 23: Australian 
Governments conduct Child Rights Impact 
Assessments on laws and policies that affect 
children.

Recommendation 24: The Australian 
Government ratify the Optional Protocol to 
the Convention on the Rights of the Child on 
a Communications Procedure, that will allow 
children to make complaints to the United 
Nations Committee on the Rights of the 
Child about breaches of their rights.



14 ‘Help way earlier!’

1.2	Why we did this project
The treatment of children who become involved 
in the justice system, and our failure to address 
the root causes of this involvement, is one of 
Australia’s most urgent human rights challenges 
today. 

There is widespread agreement that current 
systems are failing children and failing our 
communities. However, we lack urgency for 
reform and accountability for acting on available 
evidence of what works.

Children who come in contact with the justice 
system have multiple and intersecting needs 
which have not been addressed by the service 
systems that are meant to help them, including 
health, education, social services and child 
protection systems. Experts argue that current 
systems are not ‘fit-for-purpose’, and that we 
are waiting too long and allowing problems to 
escalate before offering help.4 Some children 
who are ‘at risk’ and in need of help, end up 
being considered ‘a risk’ and are punished in the 
criminal justice system. 

Many of these children experience poverty, 
family, domestic and sexual violence, child abuse 
and neglect, out-of-home care, homelessness, 
drug and alcohol abuse, mental health issues, 
neurodevelopmental disabilities and learning 
problems. First Nations children, who are also 
struggling with the effects of intergenerational 
disadvantage and trauma, with its roots in 
colonisation and dispossession from their 
lands, make up a disproportionate percentage 
of the child justice population. These social 
determinants of justice are discussed in detail in 
section 1.3.

Under the CRC, governments are required to take 
special measures to protect the rights of children 
at risk of, or in contact with, the child justice 
system. Their basic rights to care and protection, 
to be safe, to have access to education and 
healthcare, and to be listened to and heard on 
matters that affect them, are regularly breached.5 

These rights are set out in UN Convention on 
the Rights of the Child (CRC) that Australia 
ratified in 1990. This includes their civil, political, 

economic, social and 
cultural rights, as well 
as additional rights for 
children, in recognition of 
their unique vulnerabilities and 
developing maturity and capabilities. 
See Appendix 1 for a summary of key 
rights relevant to child justice in Australia. Other 
important treaties and instruments that are 
especially relevant to children involved in child 
justice are included in Appendix 2. 

Despite substantial evidence of social 
determinants being the root causes of offending 
behaviour, our policies have historically focused 
on punishment, rather than prevention and early 
intervention. Policy responses have typically 
been at the criminal justice end, including 
tougher policing, stricter bail laws, longer 
sentences, and incarceration. ‘Community safety’ 
is given as the reason for punitive measures, 
which include breaching the human rights of 
children. 

Unless the social determinants of justice that 
drive children’s offending are addressed, it will 
be impossible to progress necessary reforms. 
Barriers to achieving such reform are detailed in 
section 5.

Currently, investment is primarily focused on 
the management of detention in the child 
justice system. In 2022–2023, total recurrent 
expenditure on detention‑based supervision, 
community‑based supervision and group 
conferencing was $1.3 billion nationally, with 
detention‑based supervision accounting for the 
majority of this expenditure (64.7%, or $855.3 
million).6 It costs taxpayers $2,827.47 per day,7 
which equates to approximately $1.03 million per 
annum to lock up a child. In contrast, nationally 
in 2022–23, the average cost per day per young 
person subject to community‑based supervision 
was $305.8 

A holistic focus on prevention and early 
intervention requires the redesign of systems 
that address the underlying causes of offending 
by children, especially across health, education, 
social services, and child protection systems. 
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As the Standing Council of 
Attorneys-General (SCAG) Working 

Group Report on the Age of Criminal 
Responsibility (the SCAG MACR Working 

Group report) points out, ’almost all of the 
underlying causes of negative behaviour 
displayed by children lie beyond the reach of the 
youth justice system’.9

Calls for reform have been made over several 
decades. The United Nations Committee on 
the Rights of the Child (UN Committee) has 
repeatedly raised concerns about the treatment 
of children in Australia’s child justice systems 
and has made recommendations for the rights 
of children to be fully realised and achieved. 
The Australian Human Rights Commission (the 
Commission) has also recommended using a 
human rights perspective to improve children’s 
wellbeing in various reports such as the 
Children’s Rights Report 2019,10 Keeping kids 
safe and well: your voices (2021),11 and Scoping 
project for National Child and Family Investment 
Strategy (2023).12

There have also been numerous inquiries across 
all jurisdictions in Australia, including Royal 
Commissions, investigating child protection 
and child justice systems. Many of these have 
recommended greater investment in prevention 
and early intervention, combined with the 
implementation of evidence-based reforms 
that could make positive differences to child 
wellbeing. 

The National Children’s Commissioner (NCC) 
asked the Australian Institute of Family Studies 
(AIFS) to analyse 12 years of reports and inquiries 
on child protection and youth justice in Australia 
from 2010 to 2022, with the support of The Ian 
Potter Foundation. This investigation analysed 
61 reports with 3,005 recommendations.13 While 
many of these included an examination of 
issues and processes specific to jurisdictions, 
the systemic issues that they identified were 
similar across jurisdictions and repeated over this 
time. The following 6 recurring and overlapping 
systemic issues in child justice and child 
protection systems were identified:

	� inadequate cross-system information sharing, 
collaboration and coordination 

	� limited First Nations partnership and self-
determination

	� limited child protection and child justice 
workforce capacity and support

	� inadequate levels of investment 
	� lack of mechanisms for oversight, monitoring 

and transparency 
	� limited opportunities for child voice and 

participation.14

The consistent repetition of these 6 themes 
suggest that these core issues have not yet been 
successfully addressed by governments.15 These 
issues are discussed further in section 5.

Dr Garner Clancey, Sindy Wang and Brenda Lin 
analysed key reviews and inquiries into child 
justice between 2016 and 2019 and found similar 
recurring themes among hundreds of system 
reform recommendations. They concluded 
that detention should be a last resort, and 
recommended raising the minimum age of 
criminal responsibility (MACR), more frequent 
use of diversion (where appropriate), and finding 
alternatives to remanding children in custody.16

Criminal justice is largely the responsibility 
of state and territory governments. Across 
all jurisdictions in Australia, there are formal 
mechanisms designed to respond to child 
offending and there have also been a number of 
child justice-related strategies and initiatives in 
recent years (see Appendix 3). These state and 
territory child justice systems have historically 
been built upon the adult criminal justice systems 
(see Appendix 4).

However, Australia’s federal system of 
government is not an excuse for lack of national 
action on child rights. By ratifying international 
human rights treaties, the Australian Government 
is both empowered and obligated to play a 
key role in ensuring children’s human rights are 
protected.17 Under our federal structure, the 
Australian Government must provide national 
leadership to state and territory governments 
to ensure legislative and policy measures that 
are fully compliant with our human rights 
obligations.18
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1.3	Who are the children in contact with 
child justice systems in Australia?

(a)	The social determinants of justice system 
involvement

Stakeholders overwhelmingly told us that most children who 
become involved with the child justice system are among the 
most disadvantaged and vulnerable, with complex social issues 
influencing their involvement with the system.19 Children, family 
and community members (including victims of crime) in our 
consultations also described the complex factors associated with 
children’s contact with the law (see section 3).

This is consistent with research which shows that a child’s contact 
with the system often presents with a complexity of issues and 
factors including adverse childhood experiences.20 It suggests that:

the connection between family harm and youth crime is 
of utmost importance, understanding that youth crime 
often manifests as a result of intergenerational trauma, the 
enduring impact of poverty, and various social and cultural 
determinants of health and wellbeing’.21



17Section 1: Introduction

Diagram 1: The social determinants of justice22

Dr Ruth McCausland and Professor Eileen Baldry 
describe structural and background factors as 
the ‘social determinants of justice’. These are 
illustrated in Diagram 1 above.23 The model is 
‘constituted by the individual or intermediary 
social, economic and geographic factors that 
contribute to the likelihood of coming into 

contact with and experiencing poorer outcomes 
in criminal justice systems’.24 They argue the 
social determinants of justice are underpinned 
by ‘the systemic dynamics in the broader socio-
economic, environmental and political context’.25 
In order to reduce crimes by children, these 
system factors need to be addressed. 
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While there is little national data, available statistics 
indicate that children involved with the criminal justice 
system experience overlapping adverse childhood 
experiences. For example:

	� A survey of 14 – 17-year-olds in contact with the justice system 
between 2016 and 2018 in Queensland and Western Australia, found 
that about two thirds had at least one mental health disorder. As many 
as 23% had attempted suicide, nearly six times as high compared with 
their peers in the general population, and 14% reported that they 
had made a suicide attempt in the past 12 months.26

	� Drug and alcohol disorders are highly represented in the 
child justice population, with one report indicating that 
as many as 64% of those in child justice systems have 
a drug and alcohol disorder compared to 5.1% in the 
community.27

	� Many children involved in child justice systems 
experience poverty and unstable or unsuitable 
accommodation. National data shows that almost 2 

in 5 children (38%) under youth justice supervision 
on an average day in 2022–23, were from the lowest 
socioeconomic areas, compared with about 1 in 20 

young people (4.9%) from the highest socioeconomic 
areas.28

	� The Queensland Youth Justice Census survey indicated 
that as many as 48% of young people coming under 
youth justice supervision surveyed were not enrolled in 
education, in training, or in employment.29

	� While the majority of children who experience maltreatment do 
not go on to offend, a large proportion of children who do offend 
have a history of child abuse and neglect, and this is particularly 
so for children in detention.30 Although no national figures on 
their experiences of family violence, the Queensland Youth Justice 
Census survey showed that 53% of the young people surveyed had 
experienced or been impacted by domestic and family violence.31



19Section 1: Introduction

	� A high proportion of children are considered ‘crossover’ or ‘dual system’ 
involved, which means they are in both the criminal justice and child 
protection systems.32 More than half of children (53%) aged 10 and 

over under child justice supervision during 2021–22 had received 
a child protection service in the 5 years from 1 July 2016 to 

30 June 2021.33 Research completed in South Australia shows 
that of 3,058 children who experienced child justice 

contact, 84% had been notified to child protection, 
and a third had experienced out-of-home care.34

�     A study at Banksia Hill, Western Australia 
showed that 89% of young people in youth 

detention between May 2015 and December 
2016 had at least one domain of severe 
neurodevelopmental impairment and 36% had 

Fetal Alcohol Spectrum Disorder (FASD).35

	� In 2022, 25% of people entering prison in 
Australia reported that one or more of their 

parents or carers had been in prison when 
they were a child.36 This percentage rises to 42% 

for those aged 18–24 and 36% for First Nations 

peoples.37 The Queensland Youth Justice Census 
survey in 2023 showed that 25% of the young people 

surveyed had at least one parent who spent time in adult 
custody.38

	� Children aged 10–13 are more likely than other justice-involved 
children to experience future criminal justice involvement.39 Younger 
children are also more likely to be First Nations children, to have child 
protection involvement, and to have a neurodisability.40
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Diagram 2: Child Justice in Australia key statistics (2022–23)41 
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(b)	 Child justice key statistics

Despite some increases in child offending over 
the past 2 years, the number of children in 
contact with the child justice system in Australia 
has fallen steadily since 2008, which is consistent 
with international trends.42 However, while 
numbers have decreased, it is argued that the 
complexity in the lives of children in contact with 
the criminal justice system has increased.43 

There has also been a notable change in the 
types of offences committed by children. For 
example, the numbers of children charged with 
theft have generally declined since 2008–09, 
albeit with some increase occurring in the period 
2021– 2023.44 The number of children who 
committed ‘acts intended to cause injury’ has 
steadily increased since 2008, although there 
were some decreases between 2010–11 and 
2014 –15.45 The category ‘acts intended to cause 
injury’ does not include ‘homicide and related 
offences’ or ‘sexual assault and related offences’. 
The rates are low for these more serious crimes.46 
New technologies may also be contributing to 
a change in the profile of children who offend, 
including increasing concern around offences 
related to online radicalisation.47 

Recent research points out that while there has 
been a reduction in low level offending, there is 
no reduction in the ‘more persistent or chronic 
offending among young people’.48 Polglase 
and Lambie suggest that it is those children 
entrenched in the child justice system who are 
engaging in more ‘chronic offending behaviour’,49 
which reflects the shift in the types of offences 
being committed by children. 

Further, as shown in Diagram 2, data also 
indicates that the younger a child is when under 
justice supervision, the more likely they are to 
return to supervision within 12 months.50 Almost 
three-quarters (73%) of children aged 10–13 
when released from sentenced community-
based supervision were returned to sentenced 
supervision within 12 months.51 Research 
conducted in South Australia has shown that ‘if 
a child has their first contact with youth justice 
between the ages of 10–13, 91% will experience at 
least one night in detention, 83% will experience 

3 or more supervision orders, and 75% of those 
will return to sentenced supervision at least once 
by age 18’.52 

National data consistently shows the 
overrepresentation of First Nations children 
in both the child justice and child protection 
systems.53 

There are multiple and complex reasons for the 
continuing overrepresentation of First Nations 
children in these systems. Many stakeholders 
attribute this to Australia’s history of colonialism, 
cultural dispossession, and discriminatory 
laws and policies, which have affected, 
intergenerationally, the social, economic and 
mental wellbeing of First Nations peoples.54 

On an average day in 2022–23, First Nations 
children were 23 times more likely than non-
Indigenous children to be under youth justice 
supervision. They were 28 times more likely to 
be in detention.55 This is despite First Nations 
children making up only 5.7% of the Australian 
population aged 10–17.56

First Nations children are particularly 
overrepresented at younger ages with 6.1% aged 
10–13 years compared to 2.3% of their non-
Indigenous counterparts.57

Also, children aged 10–17 from very remote areas 
were 11 times more likely to be under supervision 
compared to those from major cities.58 The 
Australian Institute of Health and Welfare (AIHW) 
suggests that this largely reflects the higher 
proportions of First Nations Australians living in 
these areas.59

National data also shows that First Nations 
children (aged 10–16) are more likely to return 
to youth justice supervision. Of the 1,151 First 
Nations children released from community-
based supervision in 2020–21, nearly 2 in 3 (64%) 
returned within 12 months.60 A lower proportion 
of non-Indigenous children released from 
community-based supervision returned within 
12 months (50%).61 These differences were also 
apparent for children released from detention 
with 88% First Nations children and 79% non-
Indigenous children returning within 12 months.62 
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While First Nations children are overrepresented 
in the child justice system, they are 
underrepresented in terms of access to basic 
services.63 For example, school attendance rates 
for First Nations students continue to be lower 
than for non-Indigenous students.64 Despite 
some notable improvements reported for the 
2024 Closing the Gap targets on education for 
First Nations children,65 only the early childhood 
Target 3 is ‘on track’ to be met by 2030.66 Target 
4, on increasing the proportion of First Nations 
children assessed as developmentally on track, is 
worsening.67

There are no national data on children from 
culturally and racially marginalised communities, 
but stakeholders indicated that these children 
are also overrepresented in the criminal justice 
system, and their families have poor access to 
basic services. For example, children from African 
communities are over-represented in custody in 
the state of Victoria.68

1.4	How information was 
collected for this project

This report draws on information collected 
through multiple sources, including submissions, 
consultations, and reviews of previous reports 
relevant to child justice.

In keeping with children’s right to participate 
(Article 12, CRC), seeking the views of children 
and young people formed a core component of 
the information gathering process. Face-to-face 
and online consultations with children and young 
people, families and community members were 
conducted across Australia.

Children are defined as those under 18, in keeping 
with the definition of a child under the CRC, and 
young people as those between 18–25 years. In 
a few cases, young people older than 25 with 

lived experience of the child justice system also 
participated in our consultations.

The insights of children and young people 
were also recorded through a short survey. 
Consultations with children and young people 
were also informed by a review of reports of 
previous consultations with children at risk of 
child justice involvement.

The NCC also held roundtables and interviews 
with stakeholders including youth justice 
departments, police, judicial officers, academics, 
First Nations representative organisations, state 
and territory children’s commissioners and 
guardians, and non-government organisations. 
The term ‘stakeholder’ is used throughout 
this report to refer to the individuals and 
organisations who provided submissions and 
those who participated in these interviews and 
roundtables. 

Members of an academic advisory group 
provided advice on the project.

Diagram 3 details the number of submissions 
received, surveys completed and the numbers 
attending consultations, interviews, and 
roundtables during 2023-24.

The issues raised in the consultations, surveys, 
submissions, interviews and roundtables 
were analysed to identify broad themes. All 
information was then coded under these themes, 
and these themes are reflected in sections 2, 4 
and 5 of this report.

A detailed discussion of the project methodology 
is presented in Appendix 5.

Appendix 6 contains demographic information 
about the children and young people who 
participated in the consultations.

Appendix 7 provides a list of written submissions 
received by the NCC. 
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Diagram 3: Details of number of submissions received, surveys completed, and the numbers attending 
consultations, interviews and roundtables during 2023–24.
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1.5	Understanding this report
This report examines the key issues relating to 
a child rights and evidence-based approach to 
reform of justice systems in Australia, drawing 
on multiple sources of information, including 
consultations and submissions. 

While the report provides some examples of 
different initiatives and approaches to child 
justice systems in Australia and internationally, it 
was beyond the scope of the project to provide 
analysis of the effectiveness of these in reducing 
children’s involvement in crime. There are 
significant data gaps and limited investment in 
evaluations, making comparisons difficult.

Further, the report does not review the 
different child justice systems in each Australian 
jurisdiction, including current laws, sentencing 
guidelines, operational practices, policing 
practices, and diversionary programs. We 
recommend that this work be included in the 
future national reform roadmap, along with an 
analysis of other approaches internationally.

Section 2 of this report outlines 4 priority actions 
required to enable transformational, national 
reform of our justice and child wellbeing systems 
across Australia to protect children’s rights and 
wellbeing.

Section 3 presents the views gathered from 
children and young people, families, and 
community members about their experiences of 
contact with child justice and related systems, 
through our consultations and survey responses.

Section 4 contains further recommendations 
to drive evidence-based reform that can be 

implemented separately by jurisdictions but 
would be more effective as part of a nationally-
coordinated approach to reform proposed in 
Recommendations 1–4. 

Section 5 reports on the numerous barriers and 
challenges to child justice and child wellbeing 
reform in Australia based on submissions and 
stakeholder consultations, including the views of 
children, families and community members. 

Section 6 concludes the report, reinforcing 
the need for a national approach to achieve 
sustainable and meaningful child justice and child 
wellbeing reform in Australia.

The voices of children and young people who 
participated in this project are interspersed 
throughout this report. Direct quotes from 
children and young people, and families and 
community members, are included in text and 
in ‘speech bubbles’ throughout the sections. 
These have been de-identified. Where the quotes 
are from family or community members, this 
has been indicated. All other quotes in ‘speech 
bubbles’ are from children and young people.

Stakeholder quotes, drawn from submissions, 
interviews and roundtables, are also highlighted 
throughout the report. 

Several case studies illustrating the experiences 
of children and young people are also included 
throughout this report. They are a composite of 
real quotes and stories from children and young 
people who participated in our consultations. 
These accounts reflect the life experiences and 
challenges that children repeatedly shared 
across the country. Identifying details have been 
removed and pseudonyms have been used.
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2
2	Priorities to enable 

national reform

National leadership is required to reimagine 
a new approach to youth detention and 
lift it out of the political ‘tough on crime’ 
cycle.69

Recent years have seen growing public 
frustration with the child justice system, and 
its ineffectiveness at keeping both children 
and the community safe. Successive state and 
territory governments tasked with implementing 
reforms recommended by Royal Commissions 
and inquiries have failed in implementing 
recommendations, and their piecemeal approach 
has resulted in children and communities 
continuing to suffer.

This demonstrates that reform of policy affecting 
children and their families is hard to achieve in 
Australia and faces numerous barriers.

In Australia, child justice systems have been the 
responsibility of states and territories. However, 
increasingly, there is support for a nationally 
coordinated approach to child justice reform.70 
This is consistent with other social problems that 
are benefiting from a national approach, such 
as the National Plan for Ending Violence Against 
Women and Children 2022–2031.71 

There is also agreement that reform needs to take 
place in a wider context.72 Decades of evidence 
show that criminal justice systems alone cannot 
fix offending by children, and that prevention and 
early intervention requires coordinated action 
from systems across health, education and social 
services.

This systems reform crosses portfolios and 
appropriately requires the attention of National 

Cabinet.73 The Law Council of Australia in its 
submission argued that: 

A national approach will better ensure 
the development of consistent standards, 
policies, and practices across jurisdictions, 
reducing disparities and promoting 
equitable treatment of young people in 
the justice system, and coherence and 
consistency in the development of laws 
and policies.74

Youth Law Australia suggested that:

Adopting a uniform national approach 
will assist in recasting the policy issue as 
addressing the human rights and wellbeing 
of children, rather than addressing a ‘crime 
problem’.75 

Adopting a national approach ensures that the 
best interests of children are made a primary 
consideration in all actions concerning children.76 
It also means placing children at the centre of 
our efforts, and recognising, understanding 
and responding to their needs and developing 
capacities.77 This approach recognises that the 
rights of children are of significance to the nation 
and to the whole Australian community.78 

The CRC identifies governments as the primary 
duty bearers when it comes to realisation of 
child rights. National leadership is critical to 
the full realisation of these rights, ensuring that 
all governments across Australia are meeting 
minimum standards for child wellbeing. As stated 
in one submission:
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It is vital that the UNDRIP and the 
CRC form the basis of any reform. The 
assumptions and values on which we build 
our justice systems shape the entire system. 
Reforms to improve youth justice and child 
wellbeing in Australia will inevitably fail if 
they are not based on the key principles of 
children’s human rights.79

The idea of taking a national approach is not new. 
It has been recommended in numerous previous 
inquiries. For example, the Atkinson Report 
on Youth Justice in 2018, strongly supported a 
national approach:

A national framework for Youth Justice 
would see a consistent, evidence-based 
approach advocated and delivered across 
Australia through the identification of 
core service elements, objectives and 
measurable outcomes.80

A national approach to reform of child justice 
would build on agreed principles and parameters 
to support each jurisdiction in their reform 
journey.

To achieve reform, it will be necessary to 
establish mechanisms which provide leadership 
and support for implementing evidence-
based actions to drive change. This includes 
establishing a National Taskforce for reform 
of child justice systems; appointing a Cabinet 
Minister for Children; establishing a Ministerial 
Council for Child Wellbeing, chaired by the 
Minister for Children; and incorporating the 
CRC into Australian law through a National 
Children’s Act and a Human Rights Act. These 
recommendations are discussed in the following 
subsections.

2.1	National Taskforce for 
reform of child justice 
systems

A majority of stakeholders agreed that a national 
approach is needed for meaningful reform to 
child justice.81 They suggested various ways to 
achieve a national approach, including through 
the establishment of a National Taskforce for 
reform of child justice systems.82

They also noted existing examples of national 
leadership and shared responsibility across 
jurisdictions in health, agriculture, housing, 
and education, providing precedent for a 
mechanism such as a National Taskforce.83 While 
key priorities for the National Cabinet include 
‘Women and Women’s Safety’ with a coordinated 
National Plan of Action underpinning reform, the 
safety and wellbeing of children is not currently 
a priority for National Cabinet.84 

Previous reports have emphasised the need 
for elevating child justice to a national level 
through a national agenda.85 This ‘would 
facilitate national benchmarking, consistency 
of legislative frameworks, identification and 
sharing of best practice’ to reduce, in particular, 
the disproportionate rate of First Nations 
representation in the criminal justice system.86 
The development of a formalised national 
approach at Ministerial level could provide 
a forum to focus on systems changes.87

A National Taskforce will need to include 
mechanisms for cross-portfolio collaboration 
and coordination, consistent with a holistic, 
public health approach to child justice and child 
wellbeing (see section 4.1). This is needed to 
address one of the key barriers to a national 
child rights approach to reform – the siloed and 
fragmented approach to the delivery of services 
for child wellbeing.88 Silos in policymaking and 
service delivery lead to children with multiple 
and intersecting needs falling through the 
gaps, which in turn can lead to child justice 
involvement,89 and other harms to children and 
the community.
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Actions for the National Taskforce should include:

	� developing a 10-year National Roadmap for 
evidence-based reform of child justice systems 
in all jurisdictions

	� building on existing national strategies that 
prioritise hearing the voices of children, and 
partnership and collaboration with First 
Nations peoples, as in Action 8 of the Safe and 
Supported Aboriginal and Torres Strait Islander 
First Action Plan 2023–2026,90 and the Closing 
the Gap National Agreement

	� prioritising systems reform to support 
vulnerable children and their families, 
including children with neurodevelopmental 
and cognitive disabilities, children with 
mental ill-health, children at risk of family, 
domestic and sexual violence and other 
child maltreatment, and children living with 
homelessness and poverty

	� reviewing all child justice related laws 
and policies for consistency with the CRC, 
Convention Against Torture and its Optional 
Protocol, Convention on the Rights of 
Persons with Disabilities and other relevant 
international treaties and instruments, such as 
the Declaration on the Rights of Indigenous 
Peoples.

	� identifying evidence-based approaches, both 
in Australia and internationally, that protect 
child rights and reduce offending

	� strengthening the National Standards for 
Youth Justice in Australia, to ensure they have 
greater force and public accountability

	� developing a national monitoring and 
evaluation framework, including a minimum 
set of indicators for measuring child justice 
initiatives

	� undertaking specific actions to address 
Closing the Gap targets relevant to child 
justice and wellbeing for First Nations children.

Recommendation 1: Australian 
Governments establish a National Taskforce 
for reform of child justice systems. This 
Taskforce should report to Ministers 
responsible for child justice and child 
wellbeing across jurisdictions.

2.2	Cabinet Minister for 
Children

Positioning the rights and wellbeing of children 
at the centre of all decisions that affect them, 
including legislation, policy and service delivery, 
requires accountability at the highest levels of 
government and to the National Cabinet. Child 
rights and wellbeing need to be made a national 
priority in the governance of the federation.

Numerous submissions suggested appointing 
a Cabinet-level Minister with designated 
responsibilities for child wellbeing.91 This Minister 
would have distinct responsibilities for co-
ordinating policy for children, which is currently 
widely spread across different portfolios.92 

A Minister for Children in Cabinet (similar to 
the Minister for Women) will provide national 
leadership and accountability for Australia’s 
obligations for ensuring the rights and wellbeing 
of children. 

States and territories should mirror this 
cross-portfolio and holistic approach to child 
rights and wellbeing in their government 
structures, including in relation to child justice 
responsibilities. 

Recommendation 2: The Australian 
Government appoints a Cabinet Minister for 
Children, with responsibility for the human 
rights and wellbeing of children in Australia.
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2.3	Ministerial Council for 
Child Wellbeing

Ministerial Councils provide the architecture 
for federal, state and territory Ministers to work 
collaboratively on key issues, often reporting 
to National Cabinet. The Women and Women’s 
Safety Ministerial Council provides an example of 
how these forums can be used to drive progress 
on reform of key social policy issues.

A Ministerial Council for Child Wellbeing, chaired 
by the Minister for Children, would provide the 
mechanism for monitoring and responding to 
emerging policy issues affecting the safety and 
wellbeing of children and their families. This 
would include national plans addressing child 
wellbeing, poverty reduction, coordinated 
national investment, and a national child 
wellbeing workforce strategy. The Ministerial 
Council should develop an overarching, cross-
portfolio National Plan for Child Wellbeing, 
including child wellbeing budget reporting. 

Recommendation 3: The Australian 
Government establishes a Ministerial 
Council for Child Wellbeing, chaired by 
the Minister for Children, and reporting 
to National Cabinet. 

2.4	National legislation to 
protect children’s rights 
and wellbeing

Australia has made international commitments 
to uphold the CRC and has a moral and legal 
obligation to ensure these rights. The Australian 
Government, by agreeing to international 
human rights treaties such as the CRC, is both 
empowered and obliged to play a key role in 
ensuring child rights are protected.93

However, legal protections of child rights 
in Australia continue to be piecemeal and 
inconsistent across the country and do not 
provide children with an effective remedy for any 

child rights violations, especially for children in 
the child protection and justice systems. 

There is currently no federal legislation that 
directly and adequately incorporates the full 
spectrum of child rights, and that can effectively 
hold the Australian Government to account for 
protecting child rights across the nation. Policy 
affecting children is uncoordinated, widely 
spread across portfolios, and there is a lack of 
monitoring and accountability for reform.

Under the Human Rights (Parliamentary Scrutiny) 
Act 2011 (Cth), all bills introduced to Parliament 
must be accompanied by a statement of 
compatibility with human rights. The definition 
of human rights includes the CRC. While this 
has provided some consideration of human 
rights, there are ongoing concerns about the 
effectiveness of this process.94 The Commission 
has proposed amendments to the Human Rights 
(Parliamentary Scrutiny) Act 2011 to ensure that 
human rights concerns are more fully considered 
by the Parliament, in its Position Paper on a 
national Human Rights Act, released in 2023.95

Australia does not have a federal Human 
Rights Act and international law is not binding 
in domestic courts. Only three jurisdictions 
(Australian Capital Territory, Victoria and 
Queensland) have passed human rights 
legislation.96

The UN Committee has recommended that the 
Australian Government enacts comprehensive 
national human rights legislation that fully 
incorporates the CRC and provides clear 
guidelines for its consistent and direct 
application throughout the states and territories. 
It has also called for the Australian Government 
to ensure that the government assesses the 
impacts of all legislation on child rights.97 

Legislation is important for ensuring government 
accountability, and for driving greater 
understanding and commitment to child rights 
principles at all levels of government, civil 
society and the community. From their studies 
of legal incorporation of the CRC internationally, 
Professors Kilkelly and Lundy found that, aside 
from the legal significance of this measure, 
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experience shows that giving effect to the CRC 
at a national level has impacts outside the legal 
system too:

It means that decision-making by policy 
makers is better informed by the rights 
of the child, and it gives leverage to 
those whose job it is to hold government 
to account on behalf of children for the 
protection and promotion of their rights. 
It has also been shown to generate a 
greater culture of respect for children as 
individuals, leading to important reforms 
and other progressive changes in how 
children are treated.98 

There are a variety of ways that child rights 
can be incorporated into national laws. In 
some countries, the CRC has been directly 
incorporated into domestic law in its entirety 
upon ratification. Direct and full incorporation 
can be an important way to ensure systematic 
and effective implementation of the CRC 
at a national level. Countries like Norway, 
Belgium and Spain have incorporated the CRC 
comprehensively into their domestic legislation.99

More recently, Scotland enacted the United 
Nations Convention on the Rights of the Child 
(Incorporation) (Scotland) Act 2024, that 
incorporates the rights in the CRC in full.100 The 
legislation places public authorities under a 
duty not to act incompatibly with the CRC and 
provides legal remedies should they fail to do 
so. They also must publicly account for their 
compliance by reporting against a scheme – 
a child rights impact assessment – and make 
a statement of compatibility with the CRC.101

Other nations have incorporated certain key 
rights into overarching legislation, for example 
a Human Rights Act, and some alongside 
a Children’s Act (for example in the United 
Kingdom), in order to ensure that the unique 
needs of children are not overlooked. Others, like 
Australia, have incorporated only a few key rights 
into specific state, territory and federal legislation 
in a more inconsistent fashion.102 

Stakeholders to this project recommended 
comprehensive human rights legislation as a 
means of better protecting the rights of children 
in the justice system.103 This would not only 
provide a mechanism for legally enforcing child 
rights, but also a change in culture and norms. 
For example, the Law Council of Australia 
suggests that:

In the context of youth justice, human 
rights legislation would facilitate change 
in the culture and norms underpinning the 
youth justice policy. Specifically, it would 
assist to ensure that the best interests of 
the child are a primary consideration in 
driving reform. Under the Law Council’s 
preferred federal Human Rights Act model, 
explicit duties would be imposed on public 
authorities to act compatibly with human 
rights, and to give proper consideration to 
human rights in the development of policy 
and the making of decisions. This would 
encourage a shift in the focus of law and 
policy reform from the current retributive 
narratives to an approach centred on 
children’s wellbeing.104

In its report on Australia’s Human Rights 
Framework, released on 30 May 2024, the 
Parliamentary Joint Committee on Human Rights 
recommended that a national Human Rights 
Act be introduced. The Committee endorsed 
the model Human Rights Act proposed by the 
Commission in 2023.105 

The Commission’s proposed model for a Human 
Rights Act includes all civil, political, economic, 
social and cultural rights; a ‘participation duty’ 
requiring that children, First Nations peoples 
and persons with disability be given a ‘voice’ on 
matters that affect them; and an interpretative 
clause that requires that all human rights are 
interpreted consistent with the CRC. It would 
provide a complaints pathway to the Commission 
where rights are breached, and in circumstances 
where this does not resolve complaints, access 
to the courts, with capacity for representative 
actions.106



31Section 2: Priorities to enable national reform

The Commission’s model would provide 
comprehensive coverage of child rights and 
apply to all public authorities at the federal level. 
A public authority would include all departments 
and federal government agencies, as well as 
service providers that are contracted to provide 
services on behalf of the federal government.

In endorsing this model, the Parliamentary Joint 
Committee on Human Rights also recommended 
that once the Human Rights Act is enacted, the 
first review of its operation should consider 
whether ‘additional rights relating to specific 
groups, such as ... children ... should be included’ 
in the future.107 

While a federal Human Rights Act would apply to 
federal laws and federal public authorities, it also 
provides a template for updating existing Human 
Rights Acts in Victoria, Queensland and the ACT, 
and for the introduction of such legislation in the 
other states and territories.108

State and territory governments are not exempt 
from international agreements and are obliged 
to play an active role to incorporate conventions 
into domestic legislation. By the federal 
government ratifying the CRC, it is committing 
all Australian Governments to comply with the 
human rights protected therein.

For this reason, there is also value in considering 
a National Children’s Act to complement a 
Human Rights Act, such as by establishing 
minimum standards of treatment for children 
that would apply at the state and territory level. 
This might include a legislative basis for national 
out-of-home care standards and new child justice 
standards; and minimum standards on places of 
detention of children (consistent with Australia’s 
obligations under the Optional Protocol to the 
Convention against Torture and Other Cruel, 
Inhuman or Degrading Treatment or Punishment 

(OPCAT)). It could also provide a place for the 
legislative enshrinement of commitments in 
various national frameworks – such as the Closing 
the Gap framework – where stronger protection 
may be warranted.

A National Children’s Act could also provide a 
framework for the engagement of children in 
policy making processes, and national monitoring 
processes associated with these – for example, 
by setting out minimum requirements for 
Child Rights Impact Assessments and when 
such assessments should be mandatory (see 
section 4.6).

These more detailed and specific protections 
go beyond what would be covered in a national 
Human Rights Act, by providing an architecture 
for the implementation of child rights across 
different levels of government.

The scope of a National Children’s Act should be 
negotiated with the community sector, children, 
and children’s organisations, in accordance with 
principles of co-design in national frameworks 
such as the National Framework for Protecting 
Australia’s Children 2021–2031.109 

Recommendation 4: The Australian 
Government incorporates the Convention 
on the Rights of the Child into Australian 
law through a National Children’s Act as 
well as a federal Human Rights Act.

Further recommendations for evidence-
based actions are made in section 4 of this 
report. These actions would be facilitated by a 
coordinated national approach but can also be 
independently pursued by jurisdictions. 
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3
3	What children and young  

people said about their lives, 
and experiences of child justice

This section reports on what 150 children and 
young people and 49 family and community 
members said about their lives and experiences 
of the child justice system. 67% of consultations 
were with First Nations children and young 
people. The information provided through 
these consultations held across the country 
forms the core of this report and drives the 
recommendations.

As children and young people, families and 
community members described in consultations, 
there are multiple and co-occurring risk 
factors that are associated with their contact 
with the law. These are consistent with the 
social determinants of justice, as discussed in 
section 1.3.

Children and young people in consultations often 
came from low socioeconomic backgrounds, 
including insecure housing, family, domestic 
and sexual violence, drug addiction, abuse and 
neglect. This was often compounded by mental 
health concerns and unsupported disability. 
In our consultations, more than one in five 
children and young people (22.2%) indicated 
that they had a disability and had poor access 
to appropriate support services. Over one-third 
of children and young people said that they 
had been or were currently in out-of-home care 
(37.5%). Many spoke about being disengaged 
from school. Some spoke of their immediate 
family members being in prison.

As indicated in section 1, it has been long-
established that many children who are at risk 
of, or in contact with child justice systems ‘are 
the most vulnerable and disadvantaged in 
our society’.110 These multiple and intersecting 
needs and risks become more pronounced 
as involvement in the child justice system 
increases.111 Experts describe the impact of 

‘criminal intervention’ on these children as the 
‘criminalisation of social need’.112

Children and young people told us that they 
know what they need to make their lives better. 
They want to be heard and have their ideas taken 
seriously. They stressed the importance of being 
able to express their views and being able to 
participate meaningfully in the design of services 
that are meant to be supporting them.

At the end of consultations, children and young 
people were invited to complete a short survey, 
including a question about what would help to 
keep children strong and out of trouble. The 
list of options was informed by the National 
Children’s Commissioners’ previous consultations, 
reports and research.

The top 6 selections made by children and young 
people were:

1.	 A safe home or place to live (84.3%)
2.	 Positive activities to do (83.3%)
3.	 Cultural and traditional activities (71.3%)
4.	 Training for a job (68.5%)
5.	 Going to school (67.6%)
6.	 Services and supports for me (64.8%).

Similar key issues emerged in the face-to-face 
consultations, echoing what children and young 
people have said in previous consultations.
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3.1	A safe place to live

Article 27 CRC: Every child has the right to 
food, clothing and housing

When asked what helps children to not come 
into contact with police, we heard that children 
and young people need a ‘roof over your head’, 
having ‘their accommodation and all basic needs 
met’, and being ‘safe at home’.

Children and young people, families and 
community members commonly spoke about 
their challenging living circumstances and the 
lack of safe, secure and stable housing options 
available to them. 

Children and young people spoke clearly about 
the connection between a lack of stable housing 
and the offending behaviour. One child said, ‘If a 
kid is homeless that’s not going to help them to 
not be in contact with Youth Justice’.

They described situations where they or 
children known to them had been kicked out 
of their family homes and were living in unsafe 
environments, including on the streets. This often 
led them to engage in criminal activity.

The connection between insecure housing, 
poverty and offending behaviour has been well 
documented in other reports.113

Jesse’s story*

I first got into trouble 
with the police when I was 12. 

I’ve been in and out of juvie  … 
stealing cars. It’s addictive 
behaviour, get a high off driving 
expensive cars, thrill of flash cars, 
you can’t afford them.

Kids mostly steal cars for drugs, 
clothes, and money. Lots of kids 
do bad shit – 90% of kids do 
crime if they hang out with 
older kids; 99% it’s drugs  – 
get money and buy 
drugs because of drug 
addiction. Some kids 
do crimes because 
they have to do it – 
they have no other 
options.

I haven’t really been 
going to school and been 
in and out of care. When you 
get out of juvie and go back 
into resi care, there’s a bunch of 
criminals – go back to same ways … 
if you’re living with criminals then you 
do criminal stuff.

I can’t really stop doing crime.

If this place (juvie) was worse, I don’t 
care how long I stay in here for. My 
plan for the future? Just want to 
be dropped off at a farm and stay 
there forever.

*Pseudonym
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Family and community members expressed 
concerns about living in homes that were ‘too 
crowded’ for children to live there. Others 
reported that parents were living in hostels and 
their ’kids have nowhere to go’ so they ‘couch 
surf’.

Older children reported problems with securing 
rentals if they were under 18 years of age, with 
landlords saying that ‘they don’t want the 
responsibility’.

Other children and young people expressed 
frustration with Centrelink processes which make 
it difficult to access benefits required to keep 
them off the streets. They talked about having 
to be over 16 years of age and needing to have 
an address as requirements to get Centrelink 
payments, and so ‘what else are you expected 
to do?’

Some children and young people raised concerns 
about the transient nature of refuges and the 
lack of support provided to them when living in 
refuges.

They talked about the difficulties of only being 
able to stay in a refuge for three months, asking 
‘how can you change 16 years of your family 
environment in three months?’.

Children and young people said that they 
expected ‘to be supported’ while living in refuges. 
However, they reported that mostly refuges were 
‘just a bed to sleep in at night’, with them being 
‘kicked out’ at 8 am and told ‘not to come back 
until 5pm’. They also spoke of unsanitary living 
conditions.

They said that refuges rarely supported them to 
reconnect with their families and did not help 
them to get to day programs or to school. They 
complained of not having anything to do all day. 
Some attributed this to low staffing levels in 
refuges. 

The geographic locations of some refuges were 
also raised as problematic. Often refuges with 
vacancies were far away from where the children 
and young people usually lived. This often made 
it difficult for some children to travel to and 
attend their usual schools.
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Frequently, children and young people living 
in unstable housing emphasised their need for 
normalcy. They said that they wanted the stability 
and predictability that other children have in their 
daily lives and to have the same opportunities as 
them.

As noted in section 3.1, homelessness and the 
lack of safe and affordable accommodation for 
children and families has been raised consistently 
with the NCC. In 2021, the NCC recommended 
action by multiple portfolios across 
Commonwealth, state, and territory governments 
in relation to housing.114 

Australia’s housing crisis is well-known.115 Secure 
and affordable housing for children and families, 
and long term and supported accommodation for 
vulnerable children and young people, including 
when leaving youth detention centres, is of 
critical importance. 

3.2	Positive activities to do

Article 31 CRC: Every child has the right 
to rest, play and take part in cultural and 
artistic activities

The majority of children and young people 
(83.3%) in the survey agreed that having positive 
activities to do (like sport, music, dance, art) 
were important for keeping them out of trouble.

Children and young people, families and 
community members repeatedly talked about 
the lack of positive activities available to them 
in their communities, including sport and youth 
activity centres. Many attributed children and 
young people’s engagement in criminal activity 
to them having nothing to do and being bored. 
Often this resulted in them hanging out in 
shopping malls and on the streets where they 
often started getting into trouble. 
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Children and young people who had access to 
activities and centres said that this helped them 
to stay away from crime. They spoke favourably 
about youth centres, with access to ‘a computer 
room’, ‘gym’, ‘X-box’, ‘BMX bikes’, ‘rock climbing 
wall’ and ‘something to keep them occupied’. 
Some children and young people said that 
‘programs run by community and not police’ were 
preferable and would ‘be chockers full of kids’.

Other children and young people enjoyed access 
to youth clubs that offered a variety of activities, 
like Police Citizens Youth Clubs, including night 
programs, boxing and basketball, with some also 
providing breakfast and transport to and from 
the centres. 

Having positive activities to engage in was 
also seen as important for connecting with 
peers. Being able to access positive activities 
can provide a circuit-breaker to negative peer 
influences. Many children and young people 
discussed the role of ‘bad influences’ and ‘peer 
pressure’ in their antisocial behaviour, including 
not attending school, drug use and criminal 
activity. They reported that problems at home 
lead them to ‘branch out to different friend 
groups that may not be good’. Children and 
young people described a sense of belonging 
with peers that shared similar home lives, while 
‘with other young people you feel judged by 
them, can’t connect with them’. 

While emphasising the need for activities 
and programs to help keep children out of 
trouble, children and young people, families 
and community members raised the cost of 
participation, including the lack of transport as 
major barriers to access. 

Many said that sports registration, uniforms, 
equipment, and travel to training and sports 
events were unaffordable. They want sport to be 
made ‘more accessible’ and ‘affordable’ for all 
children, including the provision of buses for local 
sports clubs, particularly in regional and remote 
locations. Innovative solutions to improve access 
should be investigated, such as free registrations 
and using local schools as a hub for enrolment, 
as discussed in section 4.1.

In one consultation, members of culturally and 
racially marginalised communities reported 
racism and discrimination as additional barriers 
to their children’s participation in sporting 
activities: 

Some clubs have racism and discrimination. 
I used to coach African youth for more than 
three years. When it is time to choose the 
good player, they choose different colours 
in an order. And the African kids see this. 

—Family or community member

Children and young people also raised music 
and social activities like school barbeques, 
camps and holiday programs as a positive use 
of time that improved their social connections 
and overall wellbeing. The benefits of accessible 
and affordable positive activities are discussed 
in section 4.3. Social connections are the 
cornerstones of health and wellbeing for children 
and have a critical effect on child development.116 

3.3	Cultural and traditional 
activities

Article 30 CRC: Every indigenous child or 
child from a minority has the right to enjoy 
their own culture, religion and language

First Nations children and young people, 
families and community members described the 
importance of activities and programs run by 
First Nations organisations to meet their cultural 
connection needs. 
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However, some spoke of programs offered by 
Aboriginal and Torres Strait Islander Community-
Controlled Organisations (ACCOs) being 
discontinued in their communities and expressed 
anger at this. First Nations community members 
emphasised the need for greater investment in 
ACCOs for children, saying that ‘we know our kids 
better than any government organisation, police, 
or anything’.

Many children and young people, families and 
community members also spoke about a lack 
of cultural sensitivity, respect and awareness in 
mainstream education, child protection and child 
justice.

With respect to mainstream education, they 
expressed concern about the lack of First Nations 
staff in schools. One community member said, 
‘there are no Aboriginal people (working) in the 
schools’, and this prevents First Nations children 
from feeling a sense of belonging and connection 
to culture at school. 

Some First Nations children, young people and 
family members expressed frustration at First 
Nations languages not being taught at school, 
with one family member saying that schools are 
‘teaching Spanish and other languages, why not 
our own?’

First Nations children and young people told us 
that it is important to them that teachers can 
speak and understand their languages. They said 
it makes them ‘sad and angry’ when they are not 
able to learn in language.

Children and young people, families, and 
community members also discussed the ways 
in which the child protection and child justice 

systems were not meeting their need for cultural 
connection. First Nations children and young 
people with child protection histories reported 
being placed with non-Aboriginal families with 
no connection to culture. This leads to ‘anger’ 
and ‘rebellion’.

First Nations community members spoke about 
the ongoing trauma experienced by their children 
when they are removed from their families and 
placed with non-Aboriginal carers. A family 
member said ‘they take the kids away from the 
family. They have a human right to learn their 
own culture. They lose their language and their 
story’.

First Nations children and young people want 
and need opportunities to take part in cultural 
and traditional activities. First Nations children 
and young people said that cultural activities and 
programs like being out bush, Men’s business, 
Tribal Warrior, Clontarf, and Girls Academy help 
to keep them out of trouble.

Connection to community and culture is a crucial 
protective factor for First Nations children and 
children from culturally and racially marginalised 
communities, fostering their health and social 
wellbeing, healing and building a deep sense 
of identity.117 They value cultural support and 
programs where they learn about and experience 
their traditions.118 

Children, young people and families from 
culturally and racially marginalised communities 
also mentioned the benefits of learning about 
their culture and connecting with mentors or 
figures of cultural authority. 
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3.4	Training for a job

Article 28 CRC: Every child has the right to 
an education

Article 29 CRC: Children’s education should 
help them fully develop their personalities, 
talents, and abilities

More than two-thirds of children and young 
people who completed the survey indicated 
that job training and getting a job helped them 
to stay out of trouble (68.5%). During general 
consultations and individual interviews, many 
children and young people said that they wanted 
to find good jobs.

Children and young people described the 
benefits of finding a job, including keeping their 
minds active, keeping to a schedule, feeling a 
sense of self-worth, and staying away from crime.

Some children and young people spoke about 
attending programs which offered training 
to help them become more employable and 
supported them to gain employment.

However, many children and young people 
described the difficulties that they experience 
when trying to find a job, including lack of 
education, skills and training, no transport to get 
to jobs and feeling ‘less than’ other children who 
do not face the same challenges as them.
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In one consultation, children and young people 
talked about how they perceived themselves 
differently to other children when applying for 
jobs. They were aware of clothing differences, 
saying ‘other kids wear a formal shirt’ whereas 
they do not have this type of clothing. Some 
children from culturally and racially marginalised 
backgrounds said that their identity made it 
more difficult for them to find employment.

Children and young people in child justice 
centres indicated that they needed more support 
to enrol and complete training courses and help 
to undertake practical training at workplaces. 
They also wanted assistance to connect with 
potential employers.

One child said that being in custody during 
critical stages of development meant that they 
were not in a context where most children are 
learning about jobs and university. They miss out 
on a period where ‘kids are figuring out what to 
do’.

Some children and young people were 
aspirational about their futures. They talked 
about finding jobs that they enjoyed, with views 
to having careers. Others were uncertain about 
whether this was something they could achieve, 
with one child stating that working at ‘Maccas is 
the biggest you can aspire to’.
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3.5	Going to school

Article 28 CRC: Every child has the right to 
an education

Article 30 CRC: Every indigenous child or 
child from a minority has the right to enjoy 
their own culture, religion and language

In the survey, just over two-thirds of children and 
young people (67.6%) indicated that going to 
school helped keep children strong and out of 
trouble. Across face-to-face consultations and 
individual interviews, children and young people 
said that not attending school was the key reason 
for coming in contact with child justice systems.

Many children and young people reported being 
disengaged from school, often from very young 
ages. Their reasons for disengaging included not 
understanding the schoolwork, not being able 
to relate to the content of the schoolwork, being 
‘picked on by teachers’, ‘bullied’ by peers, not 
being able to ‘sit in class for a long time’ and not 
able to concentrate for extended periods of time. 

Children and young people said this often led 
to them getting into trouble for ‘wagging’ or 
for ‘bad’ behaviour in the classroom. Sometimes 
they would get suspended from school which 
would then lead to them falling further behind 
their peers. Some children and young people 
discussed feeling ‘shamed’ or ‘too scared to ask 
for help at school’. This resulted in them losing 
motivation to attend school and so stopped 
attending. 

Some children and young people said their 
parents did not encourage or support them to 
attend school, which in turn contributed to their 
non-attendance.

Other children and young people spoke about 
feeling lost when they transitioned to high school. 
They said that they could not cope with the 
complex timetabling, multiple teachers, and felt 
lost in the bigger environment. Many children 
and young people thought that mainstream 
education was aimed at ‘one learning style 
when all children are different’. Some felt that 
the priorities of mainstream schools were 
‘wrong’ with ‘schoolwork placed above mental 
health’ and teachers ‘treat every student like 
they are living the white picket fence and don’t 
understand where the students are coming from’.
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Families from culturally and racially marginalised 
communities felt that cultural competence could 
be improved within schools. 

There is lack of cultural appropriateness in 
schools … For example, in African culture, 
you don’t look an adult in the eye and some 
of the kids keep that, so teachers think that 
they are lying.  

—Family or community member

The views of children and young people were 
consistent with families and community members, 
for example:

I see the effect from the education system. 
Children are in school, but the way they 
discipline them, it doesn’t fix the problems. 
That continues until they graduate and then 
their life has already collapsed. 

—Family or community member

[We] need to transform how we do school. 
—Family or community member

Children and young people who had experiences 
with alternative education, such as flexi-schools, 
special schools, and schools in custodial settings, 
identified many benefits of these, including 
supportive teachers and being able to work at 
their own pace.

Special programs in schools were also spoken 
about favourably. For example, some First 
Nations children and young people reported that 
the only reason they attended school was the 
Clontarf Foundation, an organisation that assists 
in the education and employment of young 
First Nations men. They mentioned that Clontarf 
supports them to ‘be the best we can’, and 
‘without Clontarf we’d probably all be dropped 
out or kicked out’. 
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Children and young people, families and 
community members suggested several ways 
that mainstream schools could better support 
children at risk of contact with child justice. 
This included providing more mental health 
support, especially culturally appropriate mental 
health support, and teachers taking the time 
to understand the individual circumstances of 
children and being patient with those that act 
out. 

Children and young people want schools to 
be places where they can get help – ‘not just 
education’. They said that all teachers should 
know how to respond to disclosures and know 
how to ‘look out for these signs’.

There was discussion about the importance of 
intervening early with one young person stating, 
‘if school had helped earlier, in primary school, it 
would have made a big difference’.

Children and young people recognised the 
importance of education, with those that had 
graduated or gained certificates expressing a 
sense of pride and achievement.

Children and young people, families and 
community members overwhelmingly agreed 
that disengagement from school contributed 
to children coming into contact with the child 
justice system. This is consistent with existing 
literature.119 

3.6	Services and supports 
for me

Article 19 CRC: Every child has the right 
to protection from violence, abuse and 
neglect

Article 23 CRC: Every child with a disability 
has the right to special care and assistance

Article 24 CRC: Every child has the right to 
the highest attainable standard of health

Article 33 CRC: Every child has the right to 
protection from using, making, carrying or 
selling harmful drugs



43Section 3: What children and young people said about their lives, and experiences of child justice

Almost two-thirds (64.8%) of children and young 
people who completed the survey agreed that 
to avoid contact with the child justice system, 
they needed support services to keep them 
safe. However, during consultations, children and 
young people, families, and community members 
said that support services were not meeting their 
needs and were often inaccessible. Concerns 
were frequently raised in relation to family 
supports, health, mental health and disability 
services, including interactions with child 
protection, police, and child justice systems.

(a)	 Family and community 
supports

In consultations, children and young people said 
that most crime begins at home. They discussed 
growing up in families with ‘no mother or father 
figure’ and where ‘parents do not put enough 
time into kids’. Children and young people 
described households filled with abuse, neglect, 
family, domestic and sexual violence, drug 
and alcohol addiction and family histories of 
offending behaviour. 

Families and community members also raised 
‘family dysfunction’ as a precursor to child justice 
involvement, with one stating that children ‘need 
someone to look up to’. Another pointed out that 
it is ‘hard to break the cycle’.

They say parenting doesn’t come in a 
manual. Parents only know how they 
were raised.  

—Family or community member

Dads not around, mothers not responsible, 
neglect … abuse, they don’t want to be at 
home, need an escape route.  

—Family or community member

Children and young people, families and 
community members all emphasised the need 
for services that provide ‘help for the whole 
family’ as ‘no one is helping the adults’. One child 
said that ‘one child being in detention is not just 
about that one child if the family is struggling’.

Some community members talked about children 
returning home after time in detention to the 
same ‘family dysfunction’ and how this made it 
difficult for children to stay out of trouble despite 
their good intentions. Children also described 
returning to the same environments and being 
unable to change their behaviour without 
support.
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First Nations children and young people 
frequently raised the positive impact of their 
relationships with Elders and First Nations 
leaders in their communities. Several participants 
cited these relationships as central to their 
reintegration into the community, and to building 
a positive identity outside of their criminal 
behaviour.

(b)	 Health, mental health, and 
disability support services

Children and young people, families and 
community members all raised concerns about 
the suitability and availability of mental health 
and drug and alcohol services.

First Nations children and young people, families 
and community members specifically reported 
that existing services are not meeting their needs. 

They want to see more culturally appropriate 
mental health supports, especially in schools 
and hospitals, including staff completing courses 
such as Aboriginal and Torres Strait Islander 
Mental Health First Aid.120 

One First Nations community member said:

Mental health isn’t doing their job either. 
Kids go through the program and they still 
got issues. If you go to the hospital, they 
just say they’re drunk and on drugs, they’re 
not culturally safe at the hospital. 

—Family or community member

In this same community, community members 
talked about the lack of afterhours support for 
children and the lack of quality mental health 
services:

You [services] need to be out here.  
We get called at 12 o’clock at night,  
9–5 help is no good for us.  

—Family or community member

Children and young people described long wait 
times to access mental health support, as well 
as poorly trained mental health workers and no 
choices in terms of those allocated to work with 
them. 
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It is well documented that children, particularly 
First Nations children, want greater support for 
their mental health and other related issues.121 

Consistent with existing literature, children, 
young people and adults reported that substance 
misuse and mental health difficulties contribute 
to offending behaviour.122 Recent research also 
confirms that at risk children are distinguished by 
complex and co-occurring health problems, such 
as high rates of mental illness, substance abuse 
and neurological disability.123 

Children and young people who had custodial 
sentences particularly expressed concern for 
those in custody with undiagnosed cognitive or 
mental health disabilities.

This reflects findings from recent research that 
children with disabilities globally are over-
institutionalised.124 It is also consistent with the 
broader findings made by the Royal Commission 
into Violence, Abuse, Neglect, and Exploitation of 
People with Disability that children with cognitive 
disabilities are overrepresented in the criminal 
justice system,125 particularly First Nations 
children.126

People from culturally and racially marginalised 
communities highlighted additional difficulties in 
receiving diagnoses for their children:

[It’s] difficult for multicultural people to get 
a diagnosis. Some people having to go to 
the GP more than three or four times. This 
is especially the case with things like autism 
and intellectual disabilities and delayed 
development.  

—Family or community member

Children and young people also commented on 
the difficulties that they experienced in terms of 
diagnosis and treatment.
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(c)	 Interaction with child 
protection, police and 
child justice

Article 20 CRC: Every child has the right to 
special care and protection when separated 
from families

Article 2 CRC: Every child has to the right 
to nondiscrimination

Article 37 CRC: Every child deprived of 
liberty has the right to prompt legal help

Article 40 CRC: Every child accused or 
convicted of a crime has the right to be 
treated with dignity and respect for human 
rights, and to have their age and need 
for reintegration into society taken into 
account

Children and young people had mixed feelings 
about their interactions with child protection, 
police, and child justice systems. They suggested 
that supportive encounters helped them to want 
to make positive changes in their lives. However, 
negative interactions often exacerbated their 
problems, leading to further offending.

Some children and young people reported 
positive experiences with caseworkers. 
They attributed helpful and understanding 
caseworkers to reducing their offending 

behaviour. They said that their relationship with 
their caseworker was extremely important, and 
they did not want to disappoint them. Other 
children and young people said that they 
found it easier to develop a good relationship 
with younger caseworkers that had similar life 
experiences to them.

Children and young people talked about 
the differences between ‘supportive’ and 
‘unsupportive’ caseworkers. Supportive 
caseworkers ‘realise what potential you have’, 
‘did things for me’, gave ‘support to get jobs’, 
and ‘take me out to eat’. When caseworkers were 
unsupportive, children and young people said 
they ‘didn’t help at all’ and they just tell them 
what they should do. 

(i)	 Child protection

Children and young people often reported 
negative experiences of the child protection 
system, stating that it greatly affected their 
feelings of safety and wellbeing. They discussed 
how child protection services ‘take away kids 
from their families when they don’t need to’ and 
that the ‘system doesn’t support kids who don’t 
have a family’. 

They also talked about being removed and 
placed far away from their local area, families 
and communities. They found this isolating and 
wanted to be closer to the people that they care 
about.

First Nations children and young people shared 
that having a safe bed was important, but not 
at the expense of connection to culture. They 
emphasised that family and kinship support, and 
other ‘bush’ family were the things that kept 
them strong.
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Some children and young people talked 
about their negative experiences in residential 
care. Consistent with previous consultations, 
they reported that living in residential care 
often increases their involvement in criminal 
behaviour.127 For example, ‘if living with criminals, 
then [you] do criminal stuff’ and when living in 
residential care, ‘they don’t give you stuff, so you 
steal’. The cycle from residential care to child 
justice was raised repeatedly by children and 
young people.

They described residential care as a lonely and 
isolating experience. 

One young person recounted how they made 
friends in residential care but then were moved 
away from that residence which made them 
sad. Another said, ‘I get lonely and sick of being 
moved around’. Some talked about running away 
from residential care, leading them to ‘make 
wrong decisions’.

The children and young people’s concerns are 
consistent with other research where children 
have spoken about the negative impacts of 
removal, entering the foster and residential care 
systems.128 

(ii)	 Police 

Children and young people had mixed 
experiences when talking about their interactions 
with police. 

Those that had positive experiences talked about 
police ‘giving us chances’, ‘good ones explain 
the rules’ and ‘police who tell kids to go home’. 
Children and young people in regional and 
remote areas said that police are ‘better out bush 
where they get to know you’.

Younger children were more likely to describe 
police as being ‘kind’ and ‘talking to them and 
buying them a feed’. They described ‘good cops’ 
as ones that took the time to get to know them 
and their families. 

However, negative interactions with police were 
more commonly reported. Some children and 
young people reported feeling unsafe when 
interacting with police. They recalled incidents of 
abuse and mistreatment, racial profiling, and lack 
of support. This is consistent with other research 
which points to children’s largely negative 
interactions with law enforcement.129

Several children and young people reported 
physical mistreatment by police.
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Others said they had been verbally abused, 
harassed, with illegal searches carried out on 
them. One child described being strip searched 
by police at the age of 12 years. Often children 
and young people said they did not know enough 
about their rights or what police were allowed to 
do. Some reported that police set them ‘up for 
failure’ and treated them like adults rather than 
children.

Children and young people said that 
authoritarian policing approaches resulted in 
children not asking police for help, instead taking 
matters into their own hands when they are in an 
unsafe situation, often leading to more criminal 
behaviour.

Some children and young people spoke about 
police behaving in cruel and uncaring ways when 
they really needed support from them.

Many First Nations children and young people 
discussed experiences of racial profiling by police. 
They said that ‘police are racist’, with them being 
‘targeted from birth’ if they have the ‘wrong skin 
colour’ and are ‘always assuming Aboriginal kids 
are at fault’.

Community members agreed:

They [children] walk around in a group 
because they’re all family. But the police 
will pull up and get their age and name 
because they’re targeted. So that by the 
time they’re 18 they’re already in trouble, 
and they’ll find trouble down the line.  

—Family or community member
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Children and young people also spoke negatively 
about ‘fly in fly out’ (FIFO) police that ‘make 
assumptions’, ‘don’t understand’, ‘confuse young 
fellas’ and have ‘no language’ and ‘no respect’. 
Children and young people perceived FIFO police 
as having no connection with communities or 
roots in communities. This negatively impacted 
on children and young people, with them 
reporting ‘they just chuck you in the cage and 
taser you. There’re no witnesses and no one there 
to listen. It makes you feel bad.’ 

When a good cop comes, they get moved 
on because they get too close to the 
community. They get transferred. And 
there’s one of them [good ones] against 
100 others.  

—Family or community member

Children and young people described this type of 
treatment by police as fuelling anger, trauma, and 
distrust in authority: 

(iii)	Child justice

Children and young people, families and 
community members raised a number of issues 
relating to the child justice system, including 
custodial detention, issues with bail laws and 
raising the minimum age of criminal responsibility.

Life in custodial detention

Some children and young people reported life in 
custodial detention as being better than life in 
the community where they do not have safe and 
stable homes. They said that, while in custody, 
they feel safe, have their basic needs met 
including ‘three meals a day, a bed, a toothbrush’. 

They spoke of people being nice to them and 
having access to education and other programs. 
Community members shared similar views, which 
were also consistent with research reporting 
that some children prefer to be in custody than 
at home, viewing it as safer than their home 
environment.130
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Christmas time is when they want to be in 
detention because they get a feed and a 
Christmas present. 

—Family or community member

Some children and young people described 
custody as a positive experience when they 
could relate to their youth justice officers. They 
appreciated it when the officers ‘call you by 
your name’ and ‘listen and try to help you’. 
Some children and young people reported 
being able to establish a better connection with 
younger officers, and liked having a say in who 
their worker was. They would make them feel 
comfortable, chat to them in the kitchen, be less 
formal and try to build a genuine rapport with 
them.

In some jurisdictions, children and young people 
recounted negative experiences with officers and 
said that ‘when they are bad, they do the job just 
for the money’, and ‘in juvenile justice centres 
some staff talk to us like dogs’.

Some children and young people described 
situations where youth justice officers had 
treated them badly and they were ignored when 
they made a complaint. Children and young 
people said that they often felt powerless to 
effect any change and this resulted in further 
negative behaviour. 

There were children and young people who said 
that they want youth justice staff to have a better 
understanding of the trauma that they had been 
through and show more empathy. 

Generally, children and young people perceived 
that custodial sentences did not stop them from 
getting into further trouble when they were 
released. They said being in custody causes them 
to feel ‘even more hopeless’. This hopelessness 
makes them feel that they are ‘already on a path 
and see no point turning back’.

Some told of the impact that other children and 
young people had on them whilst they were 
in custody, especially repeat offenders. For 
example:
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First Nations community members agreed that 
custodial sentences were not rehabilitative for 
children, with one saying, ‘jail is not the answer 
for our children … let the Black people deal 
with it. Train us up because we know it’s about 
compassion with our kids and our kids respect 
us’.

Some First Nations children and young people 
also raised their overrepresentation in child 
justice centres:

Families from culturally and racially marginalised 
communities discussed the need for greater 
cultural awareness and trauma-informed practice 
across the sector:

I don’t think they understand cultural 
awareness … I had to fight years to get a 
Pacific Islander Liaison Officer … others 
don’t understand the culture, the way 
we do things as a collective, our cousins, 
siblings, parents, grandparents etc get to 
have a say to see what’s best for my two 
boys to try to find a way. Youth Justice 
don’t understand the culture.  

—Family or community member

Background of the parents of young 
people influences how they parent… Their 
history is complicated, there’s trauma, 
warzones – traumatised physically, mentally, 
emotionally. Parents can’t cope.  

—Family or community member

Bail laws

Issues with bail laws were raised in several 
consultations and interviews. Children and 
young people commented that the laws have 
become ‘too harsh’ and that the ‘youth justice 
system sets you up for failure’ as it is too easy 
to breach bail conditions. Previous work has 
documented children’s calls for more supportive 
bail conditions.131

Children and young people reported that current 
breach of bail laws can have the unintended 
consequence of increasing offending behaviour, 
by causing them to feel powerless and hopeless. 
Children and young people described making 
positive change in their lives only to have their 
bail revoked:
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Children and young people described the 
psychological impacts of having their bail 
revoked. One child said:

Some children and young people perceived racial 
bias in bail decisions. For example, ‘If a rich white 
kid did this shit … they get bail’.

Some children and young people raised the 
impact of long remand periods either in custody 
or in the community. Sometimes the length of 
time impacts on employment opportunities.

This was also raised in the context of engaging in 
therapeutic programs. Some children and young 
people were unable to engage in therapeutic 
programs whilst on bail or on remand. This was 
particularly the case for children and young 
people charged with sexual offences. For 
some, this meant that they did not receive any 
therapeutic care because the length of their 
remand was longer than their final sentence.

Minimum age of criminal responsibility

Raising the age of criminal responsibility was 
mentioned in some consultations by children and 
young people, families and community members. 
Generally, there was consensus that it should be 
raised. One child in custody said, ‘they messed 
up when they put 10-year-olds in here’. 

Some family and community members pointed 
out that there should not only be a focus on 
chronological age but also on developmental 
age, taking into account neurological conditions 
and individual circumstances. These views are 
consistent with advice from the UN Committee 
which suggests that, if not automatically 
excluded, children lacking criminal responsibility 
for reasons related to developmental delays 
or neurodevelopmental disorders should be 
individually assessed.132
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4

This section includes recommendations for 
evidence-based actions that would be facilitated 
by a coordinated national approach, and that can 
also be independently pursued by jurisdictions. 

Children and young people, families and 
community members, as well as stakeholders 
in submissions, interviews and roundtables, 
repeatedly identified that we are waiting too 
long to act and over-relying on the justice 
system to address offending by children. Key 
areas for evidence-based action that should 
underpin reform include positioning children 
and families at the centre of all decision-making 
in policy and service delivery; empowering First 
Nations children, families, and communities; 
optimising community-based action; building a 
capable and child-specialised workforce; basing 
systems reform on data and evidence; and 
embedding accountability for the human rights 
of children. 

Similar key actions have been recommended in 
numerous previous reports, inquiries and reviews 
of child justice and child protection systems.133 

The Standing Council of Attorneys-General 
(SCAG) Minimum Age of Criminal Responsibility 
Working Group (SCAG MACR Working Group) 
released a report in November 2023 on raising 
the minimum age of criminal responsibility across 
Australia. The Working Group report represented 
all jurisdictions and clearly demonstrated the 
existing broad agreement across the federation 
on the types of system reforms required.134 

Importantly, this cross-jurisdictional report 
acknowledges that the justice system alone 
cannot address the ‘underlying causes’ of youth 
crime:

Almost all of the underlying causes of 
negative behaviour displayed by children 
lie beyond the reach of the youth justice 
system. It is vital that health and mental 
health, disability, education, social care and 
other services form part of an integrated, 
multi-agency response that supports the 
child’s wellbeing. These same services 
should intervene with at-risk children and 
families before their experiences manifest 
themselves in negative behaviours.135

We have an opportunity now to build on this 
agreement and commit to whole-of-government 
action across the federation in order to address 
the causes of children’s involvement with the 
criminal justice system.

4.1	Centring children in policy 
and service delivery

Children who come into contact with justice 
systems have multiple intersecting needs and 
should be seen holistically within the context 
of their families and the communities in which 
they live. Such an approach requires the ability 
to reach across administrative silos and to 
prioritise co-ordination across departments. It 
requires a willingness to listen to what children 
and their families say they need and how they 
need to be helped, in order to ensure that our 
service systems are fit for purpose for the people 
who need help. Coherent laws, policies and 
service systems across regions and jurisdictions 
would ensure children and their families are not 
disadvantaged because of where they live in 

Australia.136

4	Key evidence-based actions 
for reform of child justice 
and related systems
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(a)	Taking a public health approach

As noted in section 1.3, children involved in the 
criminal justice system are among the most 
vulnerable and disadvantaged in our community. 
The justice system is not equipped or designed to 
provide the kind of holistic early intervention and 
support that children and families need. Taking a 
public health approach to children’s involvement 
with the criminal justice system means focusing 
on prevention and early intervention, addressing 
the social determinants of crime, and meeting 
the basic needs of children, their families and 
communities, including in health, education, 
and social services such as housing and income 
security.137 

It is now understood that children’s involvement 
in the justice system is a failure of the systems 
which should have helped them earlier.138 
Stakeholders in interviews and submissions 
repeatedly called for a focus on prevention, 
early intervention and addressing the drivers of 
offending by children. They cautioned that unless 
there is systemic investment in preventative 
efforts upstream, we will fail ‘to reduce the flow 
of children into the carceral system’.139 

The UN Committee, in General Comment 24, 
reiterates the importance of prevention and early 
intervention, and of protecting children’s rights 
at all stages of the child justice system.140 It urges 
government to conduct research on root causes 

of children’s involvement in the child justice 
system and undertake research to inform the 
development of a prevention strategy.141 

Capturing the principles of a child rights-
based approach, a public health model spans 
the service continuum, from universal service 
delivery, to responsive support services, through 
to targeted support where harm to children has 
already occurred.142 

Submissions also advocated for a trauma 
informed justice system that addresses the 
holistic wellbeing needs of children.143 At the 
apex of the public health model, tertiary supports 
must provide evidence informed, specialist 
interventions for those engaged in the justice 
system. 

Recent research highlights that offending by 
children often arises from a complex interaction 
of multiple factors, especially for what has 
been termed ‘life course persistent’ offending. 
Using a public health model may effectively 
target interventions for those with particular 
vulnerabilities, and support provision of trauma 
informed supports and interventions.144 

Taking a public health approach to crime 
prevention has been used internationally for 
many years. For example, the UK Government 
has adopted public health terminology and 
an epidemiological approach, highlighting the 
need to identify the causes of crime and apply 
effective interventions to prevent its impact. 

As illustrated in Diagram 4, the CAPRICORN 
model developed by Public Health England, 
recognises the ultimate goal of preventing 
children from having any involvement with the 
justice system while also sensitively responding 
to those children already within the system. This 
approach requires investment in both upstream 
and downstream prevention efforts.145 
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Diagram 4: The CAPRICORN model146 

A public health approach has been internationally 
recognised as an effective primary model in 
responding to and preventing children and 
young people’s involvement in violence. From a 
developmental and life course perspective, this 
approach is premised on the idea that children’s 
safety and wellbeing exist on a continuum and 
that the risk factors and the social determinants 
of ‘youth violence’ are considered when 
providing these support services to vulnerable or 
‘at-risk’ groups.147 

A public health approach has never been fully 
adopted across all jurisdictions in Australia.148 
Klose and Gordon argue that ‘in Australia … the 
discourse and application of the approach are 
not as widely understood’.149 While it is cited 
in some national frameworks and strategies – 
such as the National Framework for Protecting 
Australia’s Children 2021–2031150 and the Early 
Years Strategy 2024-2034,151 it is not clear how 
it is being implemented in practice.

Children who are involved with the justice system 
are often viewed as different from the children 
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with multiple and intersecting needs targeted in 
other frameworks and strategies. In reality, they 
are often the same children, living with the same 
vulnerabilities and in the same communities. As 
noted in the Relationships Australia submission:

they are the children in the Close the Gap 
reports, Stronger Futures for Children, 
Australia’s Disability Strategy, the National 
Children’s Mental Health and Wellbeing 
Strategy and the National Plan to End 
Violence against Women and Children, as 
well as others. In fact, they are the focus 
of these reports.152

Using a public health lens shifts the focus from 
seeing offending as being an individual issue 
alone towards considering it as a whole-of-
community concern. It requires attention to 
evidence about the causes of crimes by children 
and necessitates action to mitigate these at a 
population level.153 As the Australian Research 
Alliance for Children and Youth (ARACY) argues 
in their submission: 

we support a public health approach to 
youth justice given the attention given 
to holistic wellbeing and determinants of 
wellbeing applied to young people and 
the reframing of youth justice towards a 
support based, societal challenge rather 
than a punitive-based individual problem.154

Other submissions called for reform ‘to rethink 
this from a public health perspective and develop 
an effective comprehensive approach’.155 They 
suggested:

a comprehensive therapeutic public health 
approach to address this complex issue, of 
poor child wellbeing exemplified by the 
youth justice system, including primary, 
secondary and tertiary prevention. A major 
focus on child wellbeing is needed.156

(b)	 Co-ordination across 
service systems

Taking a child-centred and public health 
approach to children’s involvement in crime 
requires co-ordination across service systems 
including health, education and social services. 
Stakeholders in submissions highlighted that 
vulnerable children and their families find 
it challenging to navigate disparate service 
systems and find it difficult to get the help 
they need.157 The importance of service system 
coordination in addressing children’s needs has 
been acknowledged in many national strategies 
and action plans such as the National Children’s 
Mental Health and Wellbeing Strategy, the Early 
Years Strategy 2024–2034 and the National 
Aboriginal and Torres Strait Islander Health Plan 
2021–2031.158

The Victorian Aboriginal Community Controlled 
Health Organisation and The Balit Durn Durn 
Centre called for a breaking down of silos 
between government departments and funded 
programs:

It is important to have a national approach 
to youth justice and child wellbeing 
reform that addresses and breaks down 
silos, particularly when it comes to 
funding for early years education and 
health and wellbeing programs … A siloed 
approach also risks duplicating functions, 
unnecessary competing for resources, 
and missing opportunities to work 
collaboratively to improve outcomes.159

Improved co-ordination and integration of 
services supports the optimisation of resources 
and enhances capacity of service providers. 
Stakeholders also said that a national approach 
would facilitate consistency across jurisdictions, 
promoting equal treatment of children regardless 
of their location and ensure effective continued 
support.160 

Children and their families are often clients of 
various departments and services, with little 
coordination between them.161 Hence numerous 
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inquiries and reviews have recommended 
improved information sharing, collaboration and 
coordination, monitoring and transparency, and 
oversight mechanisms, particularly across child 
protection and child justice systems.162 Currently 
the children who most need help are falling in the 
gaps between systems that are failing to provide 
the ‘scaffolding’ they need to be safe and well.

Research also supports the need for better 
sharing of data, not only across relevant 
departments but also with the community and in 
place-based initiatives. Sharing data can provide 
for a more holistic understanding of systemic 
barriers faced by children and their families 
as well as opportunities to better meet their 
needs.163 

Stakeholders raised the importance of funding 
models that support collaboration across service 
systems and allow for longer term sustained 
support for children, their families and their 
communities. They advocated for departments to 
collaborate on budget items and policies instead 
of viewing housing, health, education and justice 
as separate issues.

Service system co-ordination requires a 
fundamental shift towards person or child-
centred approaches. Research has described 
multiagency collaborative approaches which 
place the child and their family at the centre with 
a focus on strengths and protective factors.164 

The Whole System Approach adopted by 
the Scottish Government was highlighted in 
submissions as offering one positive example 
of early and effective intervention, diversion, 
court support, community alternatives and 
reintegration.165 In Scotland, the adoption of 
Regional Violence Reduction Units had significant 

success in addressing rates of serious crime, 
including homicide and youth knife crime.166 

In reviewing the effectiveness of the Scottish 
approach, the importance of working across 
multiple sectors including housing, youth 
services, policing and community supports was 
emphasised, noting that that ‘no young person 
is an island’ and multisector collaboration is 
required.167 

A similar approach appears to have been 
successful in New Zealand in the form of the 
Social Wellbeing Board. This Board provides the 
architecture for Senior Executives from health, 
education, housing, justice, police and other 
government ministries to discuss and collaborate 
on complex issues and share expertise.168 This 
approach has supported joined-up responses 
to national issues of concern in New Zealand, 
including in response to family, domestic and 
sexual violence.169

Importantly, in both examples, initiatives were 
able to be scaled up and shared across other 
parts of the country.

Instead of individualised, episodic responses to 
children and families, holistic approaches that cut 
across portfolios, funding grants and government 
silos are required to address their needs. This 
approach aligns with the Australian Government’s 
commitment to a national wellbeing framework 
and to a community where children are healthy, 
safe and feel a sense of belonging.170 

(c)	 Recognising the importance 
of family support

Children and young people said that the support 
of family is important to help children avoid 
contact with police and the justice system. 
However, they were concerned that adult family 
members were unable to get help for problems 
like drug and alcohol addictions and family, 
domestic and sexual violence. 

Stakeholders spoke about the importance of 
family as the single most protective factor in 
a child’s trajectory.171 There is evidence which 
demonstrates the importance of supporting 
and engaging the family in efforts to prevent 
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offending and re-offending by children.172 
Children and young people also said that families 
need more support, and when this does not 
happen, children continue to live in the same 
circumstances which led them to offend. As 
pointed out in a submission by the Public Health 
Association of Australia to the Select Committee 
on Intergenerational Welfare Dependence, 
children’s lifelong development and outcomes 
in education, income, health and wellbeing are 
closely aligned with their parents’ situations’.173

Stakeholders also stressed the need to 
acknowledge the importance of culture and 
collective community responsibilities associated 
with parenting. This was identified as significant 
for First Nations communities.174 The African 
Youth Support Council and the Queensland 
Program of Assistance to Survivors of Torture 
and Trauma also stressed the importance of 
engagement with whole families in a way that 
proactively strengthens collectivist approaches 
to raising children.175

A focus on relationships and working closely with 
family and community was highlighted as an 
important part of therapeutic, trauma informed 
work. Anglicare and Berry Street, amongst 
others,176 pointed to the success of Multi Systemic 
Therapy programs in working holistically, 
including with families and community 
networks, not just the child in isolation.177 Such 
programs provide targeted support for children 
and families including family interventions, 
behavioural interventions and address holistic 
needs. The importance of working with families 
and caregivers therapeutically, alongside young 
people, was also highlighted by stakeholders 
such as the Salvation Army.178

One submission from Replanting the Birthing 
Trees and the SAFeST Start Coalition argued that 
’there needs to be much higher investment in 
services and programs that can work holistically, 
over longer periods of time and across systems 
to support families who are struggling’.179 
Stakeholders advocated for working with families 
in a strengths-based way and supporting them at 
their various points of need, including providing 
wraparound support.180 

The CRC states that governments should 
‘render appropriate assistance to parents 
and legal guardians in the performance of 
their child-rearing responsibilities’.181 To do 
this, governments are obliged to ‘ensure the 
development of institutions, facilities and services 
for the care of children’.182 

Supporting families in a timely way to meet their 
needs is a critical part of supporting child-rearing, 
including through investment in prevention 
and early intervention supports. However, the 
inadequacies in our upstream service systems 
often results in family problems escalating, and 
statutory child protection and justice systems 
becoming involved. 

As highlighted in section 1.3, early abuse, violence 
and trauma are among the social determinants 
of child justice. Stakeholder submissions suggest 
that many children in the justice system have 
been victims of violence and abuse prior to their 
contact with the system.183 While the majority of 
children who are abused and neglected do not 
go on to offend, a large proportion of children 
who do offend have these histories,184 and this is 
particularly so for children in detention. 

Further, the prevalence of child abuse and 
family, domestic and sexual violence among 
the broader population is of national concern.185 
The Australian Child Maltreatment Study 
surveyed young people aged 16-24 years 
about their experiences of maltreatment in 
childhood. Overall, 62.2% of the population 
have experienced one or more types of child 
maltreatment including: physical abuse 
(28.2%), sexual abuse (25.7%), emotional abuse 



59Section 4: Key evidence-based actions for reform of child justice and related systems

(34.6%), neglect (10.3%) and exposure to 
domestic violence (43.8%).186 The study also 
confirmed substantial existing evidence that 
child maltreatment has broad and long-lasting 
impacts, finding that almost half (48%) of those 
who experienced maltreatment in childhood met 
criteria for a mental health disorder, compared 
with 21.6% of those who did not experience child 
maltreatment.187 

It is clear that to date we have not invested 
sufficiently in the evidence-based systems reform 
required to address complex family problems and 
to help children much earlier.

Some submissions advocated for high quality, 
universally accessible services including 
health and family support services that 
encourage healthy neurological, physical and 
psychological development.188 There was a call 
for significant investment in children’s early 
years, in maternal and infant healthcare and in 
early childhood education, including through 
ACCOs.189 The Commission has previously made 
recommendations in relation to the availability 
of evidence-based, early intervention services in 
areas of identified need.190

Research and other national policies and action 
plans, such as the new Early Years Strategy 2024-
2034, emphasise the importance of prevention 
and early intervention for children and families. 
This includes support in the first 2000 days, 
parenting programs and support at important 
developmental phases in the life course, including 
pre-conception, early childhood,191 school entry/
transition and young adulthood.192 Children 
and young people themselves called for earlier 
supports, stating ‘don’t wait until there is a crisis 
or it is too late’.

A submission by Emeritus Professor Ross Homel 
highlighted the importance of prevention and 
early intervention being tailored to life phases, 
focused on transitions and fully ecological, 

involving interventions at the individual, family, 
community and school level.193 He argued 
that some of ‘the most effective preventative 
approaches are focused on disadvantaged 
communities or subgroups of the population 
where adverse childhood events and risk factors 
are most highly concentrated’.194 

Existing policy measures being implemented by 
the Australian Government, include the Stronger 
Places, Stronger People initiative which involves 
investment in locally led, place-based solutions 
in identified communities facing disadvantage. 
The Entrenched Disadvantage package in the 
2023–24 Budget is targeting intergenerational 
disadvantage with the goal of improving child 
and family wellbeing.195 There are also a variety 
of existing state and territory initiatives. 

However, some stakeholders shared that the 
experience of children and their families is that it 
is difficult to get the help they need in their local 
community.196 

We don’t have a wellbeing infrastructure 
in our communities. There are no youth 
centres. We don’t have local governments 
providing these kinds of facilities.197

Integration of basic public services should be 
made the default model in the communities 
where families live, designed with the 
participation of the people whom these service 
systems are meant to be helping.

Recommendation 5: Australian 
Governments provide integrated, place-
based health, education and social services 
for both children and their families. 
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(d)	 Ensuring other service systems 
meet children’s needs 

Stakeholders emphasised that other services 
systems, especially the ‘universal services’ of 
health and education, must be improved to better 
meet the needs of children and families.198 They 
described how these services have the potential 
to help much earlier to address the drivers of 
children’s involvement in the criminal justice 
system. 

As noted previously, when asked what helps keep 
them out of trouble, children and young people 
identified a safe home or place to live, going 
to school and accessing support services as 
essential items needed to keep them safe. These 
equate to a lack of some basic rights outlined 
in the CRC, such as the right to an adequate 
standard of living, including access to food, 
clothing and housing (Article 27, CRC); to enjoy 
the highest attainable standard of health (Article 
24, CRC); to get an education (Article 28, CRC); 
and to be protected from violence and abuse 
(Article 19, CRC). 

The United Nations Committee on the Rights 
of the Child has raised serious concerns about 
specific socio-economic issues facing children 
across Australia, such as high rates of violence 
and abuse, mental illness and homelessness.199 
Further, some children experience additional 
inequity in accessing universal services, such 
as First Nations children, those living in poverty, 
those experiencing violence, those in out-of-
home care, those who are homeless, and those 
who are Lesbian, Gay, Bisexual, Trans and/
or Gender Diverse, Queer, Intersex, Asexual, 
Sistergirl, and Brotherboy (LGBTQIASB+).200

(i)	 Housing and basic standard of living

The lack of safe and affordable housing is one of 
the most common issues raised in consultations 
with children and young people, families and 
community members. As described in section 3, 
unstable living arrangements are seen as 
contributing to offending by children.

Homelessness and basic costs of living are 
significant issues for many children and families 
across Australia. While there are some national 
measures to address access to housing, such 
as the National Housing and Homelessness 
Agreement, National Youth Homelessness 
Strategy and programs such as Reconnect and 
the Leaving Care program, there is a critical 
shortage of housing affecting the ability of 
families to keep their children safe and well,

Children and their families in regional and remote 
areas can face particular challenges in securing 
accommodation.201 While there is much greater 
public awareness now about the housing crisis 
in this country and the connection with family, 
domestic and sexual violence, there is less 
understanding about the intersections with crime 
and mental health. 

Unstable living conditions can increase the risk of 
offending and re-offending behaviours, leading 
to arrest and detention. They can also contribute 
to the likelihood of being in detention, if a child 
is unable to provide an appropriate bail address 
when applying for bail.202 Further, the lack of 
stable and secure housing on release contributes 
to the risk of reoffending. 

As one family member explained:

stable independent housing really helped 
[this young person] maintain a job for a 
short time … prioritising affordable housing 
for young people leaving youth detention 
should be recognised as an essential 
base for being able to keep yourself away 
from previous networks, and decrease 
involvement in youth justice.203  

—Family or community member
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Poverty remains a shameful reality, not often 
discussed, with one in 6 children in Australia 
living with poverty.204 Children and young people 
told the NCC that young children are stealing 
from shops because ‘kids are hungry’.

Some submissions called for measures to address 
intergenerational poverty,205 noting that:

poverty contributes to criminalisation as it 
drives survival-driven behaviours such as 
theft and drug offences. This is exacerbated 
by inadequate income support payments, 
such as Youth Allowance, which make it 
difficult to meet basic living costs.206 

They called for measures to reduce poverty207 
and improve mechanisms to ensure children 
and families in Australia are aware of and are 
receiving the supports for which they are 
eligible.208 They also point out some structural 
administrative barriers that affect access to 
these entitlements, such as arduous claim and 
reporting systems focussed on compliance, and 
the shift from face-to-face to digital and phone 
services that has resulted in delays.209

The Commission and many others have 
previously recommended increasing the levels of 
income support for children and their families,210 
as well as supporting them to navigate and 
access income support payments to which they 
are eligible.211 It has also recommended that 
the Australian Government develops a national 
poverty reduction plan that explicitly focuses on 
children.212

Recommendation 6: The Australian 
Government increases the level of income 
support payments for children, young 
people and families.

Recommendation 7: Governments urgently 
prioritise access to safe and affordable 
housing for children and families, including 
those in the child protection and justice 
systems.

(ii)	 Healthcare

Children and young people, families, and 
community members raised the importance of 
being able to access basic health services in 
order to reduce offending and reoffending (see 
section 3.6).

Academic research recommends that children 
deprived of liberty should enjoy the same 
standards of healthcare that are available in the 
community and have a much greater need for 
‘high quality, coordinated, and continuous health 
care’.213 

Screening and assessment for health conditions 
such as hearing impairment, communication 
difficulties, neurodevelopmental disability, 
learning difficulties and mental ill-health have the 
potential to divert children away from the justice 
system if timely treatment is provided. Children 
with these undiagnosed and unsupported needs 
are often suspended from school and likely to 
become involved in negative behaviours and 
come to the attention of police.214

Under both the CRC (Article 23) and the 
Convention on the Rights of Persons with 
Disabilities (Article 7), children with disability 
have the right to special care and assistance, so 
they can fully enjoy their rights on an equal basis 
with other children. 

The UN Committee has been concerned about 
the overrepresentation of children with disability 
in child justice systems in Australia, stating 
that children with developmental delays or 
neurodevelopmental disorders or disabilities 
should not be in the child justice system at all, 
even if they have reached the minimum age of 
criminal responsibility.215 
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The UN Committee also stated that, such children 
should be individually assessed.216 Many children, 
families, community members and stakeholders, 
raised concerns about the lack of diagnoses both 
prior to and during children’s contact with the 
child justice system, and lack of access to the 
ongoing treatment and support they need.217

The ADHD Foundation and the Australian 
Alcohol and Other Drugs Council, among other 
submissions, stressed the importance of children 
having comprehensive health assessments.218 
This includes Alcohol and Other Drugs and FASD 
screening, as well as cognitive and intellectual 
function assessment, when entering the justice 
system.

The need for better screening and diagnosis 
has been identified in national strategies. For 
example, the National Fetal Alcohol Spectrum 
Disorder Strategic Plan 2018–2028 states that the 
screening and diagnosis of FASD is a national 
priority and includes objectives to increase 
screening, diagnostic skills and knowledge in 
frontline professionals and improve capacity for 
screening, diagnosis and surveillance.219

Australia’s Disability Strategy 2021–2031 also 
recognises that together with access to early 
intervention health services and rehabilitation, 
regular health assessments are critical for people 
with disability.220 This improves long-term 
outcomes for individuals and can help reduce 
further costs of care and support.221

The Royal Australasian College of Physicians, 
in its policy on the Health and Wellbeing of 
Incarcerated Adolescents, stresses that a period 
of an child’s incarceration may represent a 
‘window of opportunity’ to provide well targeted 
health services, which should be continued in 
the community and ideally include carers and a 
whole of government approach.222 It advocates 
for an ongoing health plan for children in child 
justice settings which addresses a wide range 
of health needs, including immunisations, sexual, 
mental, dental and physical health. The plan 
should provide for a child’s continuing health 
needs after release, including access to specialist 
services and ongoing supports.223

In many submissions, stakeholders called for 
culturally appropriate and responsive health 
care services, particularly for First Nations 
children. They advocated that health services 
for First Nations children in justice settings be 
provided by Aboriginal Community-Controlled 
Organisations.224 

The National Mental Health Commission stressed 
the importance of children in detention having 
access to quality health services, including 
the Medicare Benefits Schedule. It argued 
for improved connections between justice 
and community mental health providers.225 
This was echoed in other submissions which 
called for expanded access to Medicare, the 
Pharmaceutical Benefits Scheme and National 
Disability Insurance Scheme (NDIS) for those 
incarcerated.226

Currently our most vulnerable children are 
missing out on basic health care before and 
during their contact with the justice systems. 
Children who are detained in police watch houses 
and youth detention facilities are particularly 
at risk, including after they are released from 
detention. The lack of access to physical and 
mental health services is a failure to protect their 
human rights and causes further harm to children 
and the community.

Recommendation 8: Australian 
Governments prioritise access to 
comprehensive and culturally safe 
healthcare, including for children with 
multiple and intersecting needs.

(iii)	Schools, education and training

Stakeholders identified school engagement 
as a key protective factor for children, both in 
averting child justice contact and in fostering 
rehabilitation and wellbeing.227 

Children and young people spoke about the 
importance of schools offering more than 
education, and being a place where they could 
get help and support for their different needs 
(see section 3.5).
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The Council of Australian Governments’ National 
School Reform Agreement reinforces the strong 
links between wellbeing and education, and the 
importance of quality school education to future 
opportunity, pointing out that ‘the wellbeing 
of all students is fundamental to successful 
education outcomes’.228 The Agreement 
acknowledges the need to support particular 
cohorts of children under a national approach, 
such as First Nations children, those living in rural, 
regional and remote locations, children living 
with disability and those from backgrounds of 
educational disadvantage.229 

Children and young people said that they 
would like to go to school, but feel they do not 
belong, and many disengage in primary school 
or Year 7. Stakeholders advocated for earlier 
action to prevent children’s disengagement, 
greater use of partnerships between schools and 
community and youth services, and improved 
guidelines around behaviour management.230 
They pointed out that there should be greater 
sensitivity to educational transitions for children 
and supporting them during these transitions, 
particularly between primary and secondary 
school. For example, one young person said:

One submission also indicated that it was critical 
to address barriers to access and attendance, 
such as providing children with free public 
transport to school.231 

KidsXpress and other submissions called for 
schools to be community hubs, providing support 
for children and families, which could ensure 
timely access to professional support for mental 
wellbeing and other needs. 232 

Redesigning schools to be community hubs 
has been repeatedly recommended in the past, 
including by ARACY.233 The Commission has 
also recommended that schools are integrated 
or co-located with health and family support 
services.234 Improved co-ordination and 
integration across the basic ‘universal’ systems of 
health and education would significantly improve 
access to support for children with multiple and 
intersecting needs.

Stakeholders raised the importance of providing 
meaningful learning opportunities and equipping 
children with vocational and life skills. They 
emphasised the need to keep children engaged 
in education and supporting them to achieve 
nationally recognised qualifications, set goals 
and build skills for the future.235 

The Office of the Custodial Inspector in Tasmania 
highlighted the importance of linking children to 
vocational training opportunities and life skills 
training, including mentoring.236 

This was echoed by the Community and Public 
Sector Union, suggesting the development of a 
national approach to curriculum in child justice 
settings and improved access to Vocational 
Education and Training and TAFE programs.237 
The opportunity to continue with education post 
release is associated with reduced offending.238 
The need for better links between education and 
justice was raised in many submissions 239

Alternative or flexible school models can 
support children who have experienced 
trauma and disengagement from school. The 
associated impacts of trauma on executive 
functioning, memory concentration and language 
development may make it difficult for these 
children to manage in mainstream educational 
settings.240 

Stakeholders also joined existing calls for 
measures to improve school engagement for First 
Nations children, such as learning on country, 
and incorporating Indigenous languages into 
the Australian Curriculum. 241 This may address 
the ‘mixed emotions’ of ‘sadness and anger’ 
that some children and young people described 
as a result of being forced to choose between 
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learning how to read and write in their first 
languages and getting a high school education 
‘in town’, as discussed in section 3.

Recommendation 9: Australian 
Governments resource schools to be 
community hubs integrated with health 
services and providing flexible learning 
options. 

(iv)	Child protection

As shown in section 3, children and young people 
and their families spoke about the need for child 
protection systems to support families more and 
earlier. Stakeholders also highlighted that ‘most 
government expenditure is at the tertiary ends’242 
and there is a need for investment in prevention 
and early intervention.243

Children aged 10-13 years who come into contact 
with the justice system have more complex issues, 
and a higher proportion of them come from 
the child protection system.244 Evidence also 
suggests that, ‘while only comprising a minority 
of children charged with offending and under 
youth justice supervision, 10–13 year old children 
are more likely than other justice-involved 
children to experience future youth justice 
involvement’.245 These children have critical 
needs that have not been met and it should be 
our priority to address these gaps. This requires 
both upstream systems reform as well as reform 
of child protection systems.

Research points to the high cost of child 
protection services, particularly tertiary 
intervention efforts which mainly focus on 
investigation and child removal.246 Armytage 
and Ogloff highlight that with respect to the 
child justice system, it focusses ‘too heavily on 
the tertiary end, neglecting early intervention 
and step down and transition support—both are 
critical to breaking the cycle of offending from 
the first contact with youth justice’.247 

The importance of prioritising prevention and 
early intervention in the child protection system 
has also been raised by many inquiries, as noted 
in a recent analysis of 3,005 recommendations 
in reports from inquiries held between 
2010–2022.248 This report indicated that the 
recommendations relating to early intervention 
‘are potentially of most interest’ for governments 
‘due to the extensive evidence-base supporting 
the effectiveness of prevention and early 
intervention supports’. 249 

Child protection systems across jurisdictions are 
well-known to be overwhelmed and struggle to 
find sufficient kinship and foster carers.250 While 
some jurisdictions have agreed to progress 
delegation to ACCOs (see section 4.2.),251 
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there remains a need to build the cultural 
competence of our child protection systems. 
Further, as noted in section 4.4, the child 
protection workforce needs to be trained and 
equipped to be more supportive of children 
with multiple and intersecting needs, including 
neurodevelopmental disabilities, mental ill-health 
and trauma.

Relying on the statutory systems of child 
protection and justice as our primary response 
to children with multiple and intersecting needs 
is a costly and ineffective policy. Harms to 
children are preventable and can be addressed 
by redesigning, and investing in, the up-stream 
systems that are currently not fit-for-purpose for 
children and their families.

Child protection systems, including legislation, 
should be reviewed alongside reform of child 
justice systems. In recognition of the significant 
number of children who are involved in both 
child protection and justice systems, there should 
be co-ordination across these two systems. This 
may include ‘cross-over’ courts such as those 
in New Zealand, and multidisciplinary teams 
that can support the child’s rehabilitation with 
therapeutic interventions and practical help with 
basic needs such as supported accommodation, 
as mentioned in section 4.4.

Reform of child protection systems should 
be included in the cross-jurisdictional work 
being done under the National Framework for 
Protecting Australia’s Children 2021-2031.252

4.2	Empowering First Nations 
children, families and 
communities

There is an opportunity for First Nations children 
and their communities to be empowered 
through self-determination as part of a national 
approach to reform. Self-determination 
remains an important part of improving 
outcomes in the child justice system, noting the 
relationship between child justice contact and 
disempowerment of communities as a result of 
colonisation.253

(a)	 Enhancing and embedding 
self-determination

There is an opportunity to strengthen 
government commitment to First Nations’ self-
determination through genuine shared decision-
making and the introduction of additional 
accountability mechanisms. 

Calls for self-determination from First Nations 
peoples have been met with a range of 
commitments by successive governments, as far 
back as the response to the Royal Commission 
into Aboriginal Deaths in Custody (1991).254 
Currently, the National Agreement on Closing the 
Gap (National Agreement) contains a number 
of actions for government to improve wellbeing 
outcomes for First Nations children and reduce 
their contact with the child justice system. In 
particular, Outcomes 10 and 11, committing 
to Justice for All, and Outcomes 12 and 13, 
committing to Strong Families, are important 
commitments that already have national 
agreement.255 This is a strong platform on which 
a national approach to child justice reform can be 
built.

The Commonwealth Closing the Gap 2023 Annual 
Report and 2024 Implementation Plan reflect 
‘some progress towards achieving outcomes and 
objectives in the National Agreement’ but note 
that some targets are not on track and yet to be 
met, including justice targets.256 

For example, Target 11 of Closing the Gap, to 
reduce, by 2031, the rate of First Nations young 
people (10–17 years) in detention by 30%, has 
not made significant progress. Nationally, the 
trend for that target shows no change from the 
baseline in 2018–19.257 Further, governments are 
not on track to deliver on Target 12, to reduce, 
by 2031, the rate of overrepresentation of First 
Nations children in out-of-home care by 45%.258 
Progress on Target 12 is inextricably related to 
progress on Target 11, as many of the measures 
needed to address the root causes of contact 
with child protection systems are also needed 
to address First Nations children’s contact with 
child justice systems.
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The Productivity Commission’s Review of the 
National Agreement on Closing the Gap (the 
Review) noted that while the principles of 
self-determination are contained throughout 
the National Agreement, governments are 
‘not adequately putting them into practice’.259 
It stated that:

	� power needs to be shared with First Nations 
peoples

	� Indigenous Data Sovereignty needs to be 
recognised and supported

	� mainstream government systems and culture 
needs to be fundamentally rethought

	� stronger accountability is needed to drive 
behaviour change.260

The Review raised specific concerns about the 
approach to the child justice system:

It is too easy to find examples of 
government decisions that contradict 
commitments in the Agreement, that do 
not reflect Aboriginal and Torres Strait 
Islander people’s priorities and perspectives 
and that exacerbate, rather than remedy, 
disadvantage and discrimination. This 
is particularly obvious in youth justice 
systems.261

Some progress has been made to improve self-
determination in the child protection system, 
providing a useful example of power-sharing and 
systems reform in action. Some jurisdictions have 
begun to progressively delegate the authority 
for some child protection decisions to ACCOs.262 
Support for First Nations-led decision-making 
in these matters from governments and ACCOs 
stems from an acknowledgement that ACCOs 
‘are better for Aboriginal and Torres Strait Islander 
people, achieve better results, employ more 
Aboriginal and Torres Strait Islander people and 
are often preferred over mainstream services’.263 
Submissions suggested that divesting decision-
making power to ACCOs will ‘go a long way 
towards reforming the current harmful practices’ 
in the child protection system, and help reduce 
the disproportionate rates of child removal from 

First Nations families.264 Noting the ‘extreme 
prevalence’ of children with an out-of-home-
care background in the child justice system, 
improvements in this area will help ameliorate the 
overrepresentation of First Nations children in 
the justice system.265 

Self-determination for First Nations peoples can 
also be enhanced by embedding the principles 
of the United Nations Declaration on the Rights 
of Indigenous Peoples (UNDRIP) in Australia’s 
domestic legislation. As outlined in the Australian 
Human Rights Commission’s proposal for a 
Human Rights Act for Australia, this could be 
achieved by including key UNDRIP rights in a 
federal Human Rights Act.266 The Commission’s 
recommendation for a ‘participation duty’ 
applicable to the executive and reviewable by 
courts (see section 2.4) has been included in 
the Human Rights Act model recommended by 
the Parliamentary Joint Committee on Human 
Rights in its review of Australia’s Human Rights 
Framework.267 This would mean public authorities 
would be required to engage in participation 
processes, including with First Nations 
communities, to demonstrate their ‘proper 
consideration’ of human rights implications, 
including implications for the right to self-
determination.268 These proposals would assist 
in improving consistency and accountability of 
rights realisation for First Nations peoples. 

(b)	 Acknowledging culture as 
protective

First Nations communities must be empowered 
to leverage the protective characteristics of 
connection to culture to support the wellbeing 
of First Nations children.269 This reflects an 
understanding that the challenges First Nations 
communities are exposed to are systemic and 
grounded in the shared colonial history of the 
state, requiring national and systemic solutions. 
Under UNDRIP, the State also has an obligation 
to operate in a way that recognises that 
‘respect for indigenous knowledge, cultures and 
traditional practices contributes to sustainable 
and equitable development’.270 
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Connection to land, spirituality, ancestry, family 
and community has been found to improve 
wellbeing and provide sources of resilience 
for adults and young people.271 A number 
of stakeholders raised the healing effects 
of connection to culture, noting the role of 
intergenerational trauma and colonialism as 
drivers of justice contact.272 

For example, school attendance is understood 
to be a protective factor against offending (see 
section 2.3). However, many schools are not 
equipped to meet the needs of First Nations 
children. Many children and young people said 
that they do not feel safe or that they belong at 
school. 

I used to teach Black fella histories, bush 
medicines, Sorries. I quit because there’s 
nothing for us in the schools. 
 —Family or community member

One stakeholder shared that bringing First 
Nations community members into schools 
to provide culturally appropriate healthy 
relationships education and other cultural 
concepts made school more relevant and 
accessible for these children. This stakeholder 
noted that despite the negativity many First 
Nations children report around schooling, if she 
‘came in (to the school) three times a week, that 
means (First Nations students) come in three 
times a week’.273 

Similarly, support networks and cultural 
activities can be protective factors against 
offending.274 Stakeholders and children raised 
the benefits of on country programs, formal and 

informal mentoring, and access to traditional 
knowledges and activities as a strength-based 
way to encourage positive social connection 
and use of time.275 Children and young people 
rated cultural activities highly. As discussed in 
section 3, they shared that ‘picking them up and 
taking them on country’, ‘connecting with the 
land’, and connecting with ‘people with status … 
Elders, people who run our law’ were important 
opportunities for prevention, as well as for 
connection and improved overall wellbeing. 

It is a duty for all levels of government to involve 
First Nations children and peoples in decision-
making processes affecting them. Under the CRC 
and UNDRIP, Australia has recognised the right of 
First Nations families and communities ‘to retain 
shared responsibility for the upbringing, training, 
education and wellbeing of their children’.276 
A national child rights approach requires that 
First Nations communities are empowered in 
all Australian institutions, including education 
and service provision. Similarly, the National 
Agreement on Closing the Gap has already 
generated commitment from parties that First 
Nations cultures are prioritised and promoted 
as ‘fundamental to improved life outcomes for 
Aboriginal and Torres Strait Islander people’.277 

Schooling models should enable Aboriginal 
and Torres Strait Islander children and young 
people to access education in language, as well 
as evidence-based culturally safe programs 
operated by teachers engaged with the 
community and trusted by them. 

(c)	 Empowering the Aboriginal 
and Torres Strait Islander 
community-controlled sector

Across all jurisdictions, stakeholders consistently 
emphasised that the most effective and holistic 
services for First Nations peoples were those 
provided by ACCOs.278 Service provision by 
ACCOs is part of an important shift away from 
deficit ways of working toward more strengths-
based practice. Compared to mainstream 
services, ACCOs are more equipped to provide 
services that go beyond cultural safety to harness 
the strengths of First Nations cultural and 
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community knowledges to improve outcomes. 
Parties to the National Agreement on Closing the 
Gap acknowledge that community control is an 
act of self-determination, and that these services 
achieve better results for First Nations people.279

There are opportunities to improve consistency 
and good practice in the ways that all 
governments interact with ACCOs, addressing 
the current barriers raised in section 5. This 
means comprehensively funding ACCOs to 
reflect their more holistic operations, instead of 
through separate government portfolios. It also 
means moving away from short term and grant-
based funding models toward more sustainable 
funding for core functions. This model supports 
more sustainable development of the sector and 
provides greater workforce stability than grants-
based funding models.280

SNAICC has previously recommended that the 
Australian Government also ‘play a key role in 
reorienting investment towards early support’ 
when funding ACCOs.281 This is in line with the 
well-evidenced benefits of investing in upstream 
supports, as opposed to tertiary interventions 
that may come too late. Importantly, key 
agreements including the Aboriginal and Torres 
Strait Islander First Action Plan 2023–2026282 
under the National Framework for Protecting 
Australia’s Children 2021–2031283 and Priority 
Reform 2 (Building the Community-Controlled 
Sector) under the National Agreement on Closing 
the Gap, represent a shared understanding 
and commitment to growing and supporting 
ACCOs. Specifically, these agreements between 
governments and First Nations leaders prioritise 
an increase in the amount and reliability of 
funding for these organisations, including for the 
provision of prevention and healing services.284

Recommendation 10: Australian 
Governments prioritise investments in 
prevention and early intervention through 
Aboriginal and Torres Strait Islander 
Community-Controlled Organisations.

(d)	 First Nations-led court and 
sentencing models

First Nations legal systems existed long before 
colonisation and have much to offer Western 
systems of justice for all communities. However, 
for First Nations children, these legal systems 
can offer important restorative and connective 
opportunities that engage their cultural rights. 
They also generate justice outcomes that have 
greater relevance to children and community, 
and that receive better engagement and a higher 
degree of confidence.285 

First Nations sentencing models, including Circle 
Sentencing, Koori, Nunga and Murri Courts, now 
operate in most Australian jurisdictions. While 
operating differently between jurisdictions, 
these models have a number of key features 
that evaluations suggest are key to their success. 
Firstly, by engaging Elders and community 
during sentencing, magistrates’ decisions 
are informed and strengthened by cultural 
and community knowledges.286 Elders and 
community also contribute to rehabilitative 
plans and supports to address underlying risks 
to the child and family.287 These plans generally 
include offence-specific programs, and initiatives 
to reinforce cultural connection and assist with 
education, accommodation, health, and housing. 
Benefits can include quantifiable reductions in 
recidivism, as well as the qualitative, longer-term 
benefits of positive role-modelling and improved 
social and emotional wellbeing.288 
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Similar culturally-informed sentencing models 
exist internationally. The New Zealand Rangatahi 
Youth Court is one example of good practice 
that has seen improved outcomes for Maori 
children and young people. A notable difference 
between the New Zealand model and those 
offered in Australia is the higher degree of 
child participation in New Zealand, and greater 
emphasis on cultural connection. 

In Rangatahi courts, fewer submissions are 
made by lawyers and a ‘lay advocate’ is often 
present to increase the cultural competence of 
the young person.289 The young person is invited 
and supported to be able to recite a pepeha (an 
introduction that establishes the person’s links 
to ancestors and to land), and a mihi (a formal 
speech used in a welcome ritual). Young people 
reported that this demonstration of cultural pride 
is significant, and evaluations have reported that 
these practices demonstrate to community the 
court’s commitment to strengthening cultural 
connections.290 

One report acknowledged that there may 
be additional complexities in the Australian 
context, noting that ‘it would be necessary 
to have language tutors in at least half a 
dozen Aboriginal languages, it might require 
considerable research (including interviewing 
Elders) and to understand each clan group’s 
history’.291 The protocols and language elements 
would also need to be tailored to meet the 

needs of diverse First Nations Communities and 
cultures. However, centring connection to culture, 
in line with the New Zealand approach, may 
generate higher levels of engagement and other 
positive impacts on wellbeing.292 

Within a national child rights approach, these 
models should be used consistently and align 
with best practice and self-determination 
principles. Eligibility criteria to access these 
models should be harmonised across jurisdictions 
with criteria based on evidence and views of 
communities.293 

At present, there is also a shared understanding 
that the level of support given to First Nations 
sentencing models by a magistrate can be 
a significant determinant of success, and 
that efficacy and trust can be hampered by 
magistrates who do not show respect for the 
process or do not support sentences decided 
on by Elders.294 Mechanisms for true self-
determination, First Nations-led decision-making 
and respect for culture will be required within all 
institutions as part of any effective path forward.

(e)	 Data sovereignty

To achieve self-determination and to promote 
more effective, community-driven child justice 
interventions, communities must have control 
over data collected about them, and be able to 
access that data for community advancement.295 

Indigenous Data Sovereignty (IDS) is an essential 
aspect of self-determination, and an opportunity 
to improve transparency and accountability 
for the way governments fund initiatives and 
services in First Nations communities.296 The 
National Agreement on Closing the Gap included 
agreement from Parties that disaggregated 
data helps First Nations communities to ‘obtain 
a comprehensive picture of what is happening 
in their communities and make decisions about 
their futures’.297 Specifically, Parties have agreed 
to tangible actions in line with Priority Reform 
4 —shared access to data and information at a 
regional level.298 The Agreement affirms that 
First Nations people must have access to locally-
relevant data to drive their own development.299
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The Maiam Nayri Wingara Indigenous 
Sovereignty collective has developed Indigenous 
Data Sovereignty Principles, definitions and 
governance protocols that should be applied 
consistently and nationally to improve practice in 
the sector.300 

The Productivity Commission’s Closing the 
Gap Review found that progress towards 
First Nations-led data and shared decision-
making under Priority Reform 4 would be 
improved by a commitment to Indigenous Data 
Sovereignty, as defined by this collective. The 
review also recommended establishing a Bureau 
of Indigenous Data, with independent, cross-
jurisdictional authority.301 These actions have 
the potential to support the progression of data 
sovereignty at a national level and empower 
communities to access and use this information 
for innovation and advancement.

4.3	Optimising 
community‑based action

This section discusses the importance of 
community and place-based approaches for 
prevention, both for responding to offending by 
children, and for rehabilitation after children’s 
contact with child justice systems. 

(a)	 Community safety 
and belonging

Children and adults in the community have a 
right to be safe and protected from violence 
and abuse. Some stakeholders were critical of 
political leaders presenting the human rights 
of children as being in conflict with community 
safety. This is a false dichotomy and fails to 
recognise that children who come into contact 

with the justice system are frequently victims of 
crime themselves.302 

The Association of Children’s Welfare Agencies 
highlighted that, in order to keep both 
communities and children safe, there is a need 
to recognise that children’s own experiences 
of harm can drive offending. It is critical to 
address the multiple and intersecting needs of 
children who use violence ‘to understand and 
modify behaviour, to improve their own safety 
as well as that of others and heal from their own 
experiences’.303 

Evidence-based prevention and early 
intervention, in the communities where children 
and their families live, includes supporting 
connection and a sense of belonging for children. 
This is consistent with research showing that 
positive social connectedness is associated with 
lower risk-taking behaviours and emotional 
distress, including mental ill-health.304

Community connectedness can be influenced 
by children’s sense of overall safety in their 
communities, the quality of interactions between 
children and adults, as well as children’s 
opportunity to have input into their communities 
and feeling welcome in public spaces.305 

Micah Projects gave examples of positive 
community initiatives that support connection 
and belonging, such as welcoming and 
supportive schools, and community centres 
providing safe youth hubs and youth outreach. 
They called for further investment in safe spaces 
for children which are accessible, culturally safe 
and offer meaningful activities, as these can 
effectively facilitate positive social engagement 
and develop their talents and abilities.306 

Parents and community members also raised 
the benefits of these types of initiatives. For 
example, one parent reflected that greater access 
to ‘sporting teams’, or opportunities to ride 
bikes ‘legitimately’ in a social setting may have 
helped their child avoid contact with the justice 
system, but that there ‘aren’t any programs that 
do that’. As discussed at section 3.2, another 
parent said that sport was an important outlet 
for her children to be ‘part of a community and it 
is about belonging’, but they struggled with the 
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costs of transport, uniforms and registration. The 
lack of public transport options and accessible 
activities was particularly acute in regional and 
remote areas, and outer suburbs of cities.

As well as speaking about the importance of 
sport, children and young people also said that 
‘rapping, singing, jazz, gaming – regular people’s 
hobbies’ would help them. They explained that 
peer friendships were critical, particularly for 
children from unstable homes, but that in these 
friendship circles ‘you’ve got to get a hobby so 
that you’re not doing bad stuff together.’ 

Children and young people from culturally and 
racially marginalised communities, as well as 
stakeholders in submissions and researchers, 
have highlighted the importance of cultural 
strengthening programs and relationships with 
community authority figures.307 Children and 
young people said that activities run by mentors 
from their communities gave them access to 
‘more community support’ and a chance to 
‘learn about your tradition’. Community leaders 
explained that through these activities, children 
can develop a positive identity and ‘can then 
become a role model for other kids’.

Some submissions called for greater investment 
in culturally-specific community organisations to 
offer restorative cultural models for afterschool, 
in school, school holiday and gender specific 
initiatives.308 

These recommendations were repeated in our 
consultations and submissions, reinforcing that 
improving access to community sport, music and 
other social and cultural activities should be an 
immediate priority action for all governments. 
This should include addressing barriers like cost 
and improving basic infrastructure including 
public transport. 

Recommendation 11: AAustralian 
Governments improve availability of 
free and accessible community sport, 
music, other social activities, and cultural 
programs, addressing barriers such as 
lack of public transport.

(b)	 Effective diversionary options

Governments should, where appropriate, deal 
with children who commit a criminal offence 
without resorting to judicial proceedings, and 
make available a variety of age-appropriate and 
proportionate alternative dispositions for children 
(Article 40(3)(b), CRC).

While diversion is a principle of child justice 
systems in all jurisdictions in Australia, its 
availability and its forms differ widely across 
the states and territories. For example, a judicial 
officer spoke about the lack of programs in 
their jurisdiction for older children that were 
culturally specific, and available programs were 
oversubscribed. This meant there were few 
options for sentencing, other than detention, a 
suspended sentence or a good behaviour bond. 
What was needed was ‘a sentence that provided 
for wrap around care’ for children.309 

There are also concerns about inequitable access 
to diversionary options. For example, First 
Nations young people are less likely to receive a 
police diversionary option than non-Indigenous 
young people.310

Interventions which leverage resources and 
leadership in the community can be successful 
when responding to social issues, including 
offending by children. A submission by Professor 
Rob White highlighted the importance of social 
belonging and the duality of responsibility, 
both individual and societal.311 He suggested 
that models which draw on sense of belonging, 
mutual relationship and respect are important. 
He argued that ‘strengthening social belonging 
and crafting respect involving young people is 
an intentional social process that is premised 
on activity, reflectivity and receptivity’.312 This 
centres around respect for others, respect for 
place, respect for oneself and the respect of 
others in the community.313 For this to work well 
and engender a sense of social responsibility, 
children need to feel a sense of belonging to, and 
being valued by, their communities.314 

As noted in section 1.3, there has been a general 
decline in offending by children that has fallen 
steadily since 2008.315 Research suggests that 
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this may be due to a shift in children’s behaviour 
away from high risk and antisocial activities, 
changes in social norms and technology, 
and greater use of diversionary practices.316 
Interestingly, recent research suggests that 
there may have been a reduction in access to, 
and underutilisation of, police-led diversion for 
children in recent years and therefore ‘increases 
in police led diversion is not a key contributor to 
the youth crime decline in Australia’.317 

While police are often seen as the gatekeepers 
of community safety, many stakeholders 
called for police to be only one part of a wider 
community-based approach, noting that ‘we 
cannot arrest our way to a safer community’.318 
Some stakeholders considered that police should 
not have the central responsibility for diverting 
children from the justice system and were critical 
of their discretionary power and approaches.319 
As noted in section 4.4, others also suggested 
improvements to police training. 

In supporting measures to move towards 
community solutions, one submission outlined 
the value of taking a public health approach to 
policing which considers the ‘broader needs 
of the family and community rather than 
approaching a problem through an individual 
enforcement or jurisprudence lens’.320 Such an 
approach involves broad youth engagement and 
prevention work at a whole of population level, 
secondary intervention through providing safe 
transport and co-responder models and then 
tertiary interventions through evidence-based 
trauma informed responses to conflict and de-
escalation. This is supported by other research 
which advocates for a public health approach to 
policing.321 

Diversion is an option often used at the 
discretion of police. It can occur at any stage 
of legal proceedings prior to a finding of guilt 
and provides an opportunity to divert a child 
from formal criminal sanction, instead referring 
them to programs and support.322 Diversion can 
reduce a child’s chance of becoming entrenched 
in the justice system and provides a range of 
benefits including the opportunity to desist 

from offending without any further action, safer 
communities, and cost-savings overall.323

International and domestic evidence continues 
to show that the vast majority of children 
who participate in diversion programs do not 
reoffend.324

Diversionary measures are often used by police 
at their initial point of contact with a child or 
can be employed at a pre-sentencing stage with 
the consent of police prosecutors.325 The Youth 
Affairs Council Victoria and Youth Disability 
Advocacy Service suggested that pre-charge 
diversion, such as police cautioning, is the most 
effective form of diversion, highlighting the 
importance of competent and well-trained police 
at these crucial junctures of child justice system 
involvement.326

It is essential to support police to work 
collaboratively with service providers and 
community-based organisations to facilitate 
referrals as part of any pre-court diversion 
efforts.327 These relationships can assist in 
intervening early and stemming escalation in 
offending.328 

Social Reinvestment WA, in its Blueprint for a 
Better Future, calls for prioritised diversion of 
young people from justice systems, using any 
early contact as a ‘touchpoint’ to link children to 
the supports they need and prevent future justice 
contact. It advocates for youth workers to be 
used as first responders, alongside police, given 
their specialist skills in engagement and ability 
to form positive linkages to local services.329 The 
Justice Reform Initiative, in its submission, also 
highlighted the importance of alternative first 
responder models, including First Nations, youth 
worker and health practitioner-led approaches, 
and co-first responder models.330 

Recent research has highlighted the need for 
expanded intensive diversionary options for 
children who may have more chronic, entrenched 
patterns of offending behaviour. These children 
may require access to ‘community based, case 
managed support to address social, health, 
cultural, educational and welfare needs linked to 
their offending behaviour’.331
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Recommendation 12: Australian 
Governments resource and expand the 
availability of evidence-based diversionary 
programs for children, including those 
by Aboriginal Community-Controlled 
Organisations, and other culturally safe 
programs.

(c)	 Restorative justice, including 
family group conferencing

Restorative justice approaches have been 
embraced in many Australian jurisdictions and 
incorporated into a number of initiatives and 
models across the country. However, the models 
and accessibility vary widely.

At its core, restorative justice prioritises 
accountability and reparation of harm over 
punishment and retribution. Restorative 
justice recognises that relationships are key to 
rehabilitation and community safety and can 
involve a process of collective resolution with 
those affected by an offence – for example, 
the offender and a victim.332 With similarities 
to traditional First Nations justice processes, 
these elements are increasingly being used 
across Australia through initiatives such as circle 
sentencing, youth and family group conferences, 
Koori and Murri Courts, and victim-offender 
mediation.333 

While most evaluations of restorative justice 
processes show positive results, replicating these 
results can be challenging, noting the variety 
of models and the multitude of variables that 
can impact implementation, including lack of 
appropriately trained facilitators.334 Stakeholders 
spoke of the need for more skilled facilitators 
who can tailor their approach to ensure it is 
developmentally and culturally appropriate.335

However, there is evidence to suggest that 
restorative justice conferencing has positive 
impacts in relation to offender and victim 
satisfaction with the justice system.336 
Stakeholders such as Relationships Australia and 
Jesuit Social Services highlighted the positive 

impacts of these processes. They reported 
that such practices can be associated with 
improved social skills, reduced aggression and 
reduced exclusion and reoffending.337 They can 
also enable children to gain a greater sense of 
understanding about the impact of their actions 
on others,338 an increased sense of empathy and 
foster greater accountability for their actions.339 
For example, one child explained that:

By providing a safe and contained forum for 
discussion of a child’s behaviour, restorative 
justice processes can allow for greater insights, 
promoting responsibility, reparation and 
reintegration. They also have the potential to 
empower families and can promote healing 
for victims by providing an acknowledgement 
of the harm that they have experienced and 
an opportunity for their voices to be heard.340 
There are other important associated outcomes, 
including conflict resolution, reintegration of 
marginalised children into communities, and 
healing benefits for all parties. For example, for 
victims of crime, research has indicated that such 
processes have potential to reduce feelings of 
fear and promote a sense of safety.341 

Australia’s approach to children in the child 
justice system must focus on restoration and 
rehabilitation, and also be trauma informed 
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and culturally safe. Some stakeholders 
noted that restorative justice processes 
need to acknowledge systematic racism and 
disadvantage, and the historic victimisation of 
many children who offend, in order for these 
processes to achieve their intended outcomes.342 

One stakeholder pointed out the reforms in 
New Zealand and the central role that diversion 
and restorative justice practices play in its child 
justice system including the standard use of 
family group conferencing (FGC).343 

Many children in New Zealand are successfully 
diverted from court with Family Group 
Conferencing addressing underlying education, 
health and family issues.344 When matters do 
come before the Youth Court, the judge, in most 
circumstances, gives consideration to plans 
formulated in FGCs and decides whether to 
approve these plans. This model is assisted by 
a judicial system where Courts have a dual role 
in child justice and child protection, facilitating 
a more holistic view of the child’s needs. The 
New Zealand model continues to develop 
with increased use of Rangatahi and Pasifika 
Courts. Children can have their conference plans 
monitored by a specialist court, with events held 
on a marae venue or community hub, with Elders 
actively involved in follow up activities.345

Some submissions also recommended 
community leaders and families from culturally 
and racially marginalised communities should 
play a greater role in child justice interventions to 
improve community engagement and ownership 
of responses, including in sentencing processes 
and restorative justice practices.346

Stakeholder consultations highlighted that 
while justice responses are required for some 
children with multiple and intersecting needs, 
often the most sustainable solutions are found in 
communities. As Judge Skinner, President of the 
New South Wales Children’s Court, noted: 

Any intervention by outsiders must 
recognise the need to support both the 
child, and the people who matter to 
the child. Families and communities are 
capable of raising their children safely 
but sometimes they need our help. It is 
important to see the value in what we 
do while remembering the gold is in the 
community.347

Recommendation 13: Australian 
Governments invest in restorative justice 
conferencing to be available across 
Australia, ensuring culturally appropriate 
approaches for First Nations children and 
communities.

(d)	 Place-based solutions and 
Justice Reinvestment

Stakeholders agree that place-based 
initiatives, tailored to the needs and strengths 
of communities, are central to improving 
wellbeing outcomes and reducing child justice 
involvement.348 Consistent with a need to 
address the social drivers of crime, place-
based approaches provide the opportunity 
to invest in prevention and early intervention. 
The Justice Reform Initiative summarises this 
as the prioritisation of ‘physical infrastructure, 
employment, education, community capacity 
building and cultural connection as ways to 
address the social drivers of crime’.349 The 
holistic approach of community-led responses 
are well placed to respond to children’s multiple 
needs. 

There is a risk that unnecessary contact with the 
justice agencies and police may inadvertently 
propel children deeper into the justice system.350 
By promoting the use of support services and 
wellbeing-oriented organisations, a child is more 
likely to receive holistic, wellbeing support to 
meet their needs as opposed to late interventions 
addressing only criminogenic risk. 
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This principle of local, community-based 
investment can also be applied to other stages of 
justice involvement. This may include community-
owned and locally tailored interventions relevant 
to the cultural and geographical context. At 
the tertiary end, this may include moving away 
from centralised youth detention facilities to 
small, decentralised supervised accommodation 
facilities which are used only as a last resort. 

Justice Reinvestment (JR) is a place-based 
approach to child justice operating across 
Australia, with a number of sites now at different 
levels of maturity. While JR initially began in 
the United States, in the Australian context all 
of these initiatives have a focus on First Nations 
community-led investment, in line with the right 
to self-determination and the goal of reducing 
overrepresentation. 

Stakeholders have outlined some of the strengths 
of the current approach to JR in Australia. The 
first is the readiness process that creates space 
for community members and local organisations 
to assess their own preparedness and interest in 
JR initiatives, as well as their own strengths and 
challenges.351 The establishment of ‘backbone’ 
organisations to implement JR, and models of 
First Nations self-governance are also key.352 
However, the Australian approach has so far 
resisted the ‘reinvestment’ elements of the 
approach, instead investing in new initiatives 
using additional funds. This has been attributed 
to governments’ preference for ‘funding 
programs and service provision rather than 
initiatives aiming for more systemic change’.353 
Stakeholders, in interviews and in written 
submissions, called for JR and an end to the 
‘carceral logic’ that pervades the current criminal 
justice system, reiterating that carceral responses 
will not address social issues and that sustained, 
systemic reform is required.354

As pointed out by Dr Catia Malvaso, from the 
University of Adelaide:

it is also important that responses to youth 
crime are informed by locally relevant 
evidence and knowledge. This is critical, 
for example, in addressing the impacts 
of intergenerational disadvantage and 
trauma where upstream and preventative 
approaches must be linked with program 
investments made at a local level, including 
through the provision of place-based, 
community-focused justice reinvestment 
programs that prioritise the importance of 
holistic support to prevent and overcome 
disadvantage.355

Recommendation 14: Australian 
Governments resource the redesign of 
services to be place-based and informed by 
evidence and local community priorities, in 
line with Priority Reform 1 of the National 
Agreement on Closing the Gap.

(e)	 Therapeutic and rehabilitative 
detention and post-detention 
models

The CRC states that detention should only 
be used as a last resort, and for the shortest 
appropriate period of time, providing care which 
supports the rehabilitation and reintegration of 
children (see Appendix 1). 

UN studies have highlighted the potentially 
harmful effects of detention on children, 
especially their health, mental health and 
development.356 Although there is a need for 
more research on the impacts of detention,357 
it is clear that many children enter detention 
with existing health conditions, and that these 
may be exacerbated by being in detention, with 
some health conditions developing as a result of 
deprivation of liberty.358 
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As highlighted in section 1.3, many children 
are entering detention with pre-existing 
vulernerabilities, such as neurodevelopmental 
disabilities and mental ill-health. Current models 
of detention are likely to compound trauma 
for these children. The Royal Commission into 
Violence, Abuse, Neglect and Exploitation of 
People with Disability found that detention 
settings exacerbate the vulnerabilities of 
children with disability who often lack access to 
therapeutic support and trauma-informed care.359 

Recognising this potential for harm, the UN 
Committee urges nations to immediately 
embark on a process to reduce reliance on 
detention to a minimum.360 This requires the 
development of effective and responsive 
community-based alternatives to detention. 
Stakeholders submitted that the lack of access to 
diversionary alternatives to detention undermines 
the principle of detention of children as a last 
resort.361 

A genuinely therapeutic and rehabilitative model 
should promote positive social connection 
with a child’s family, community and culture, 
and be focused on building connections and 
relationships.362 

Many submissions suggested that detention 
centres should be small scale, locally sited 
and integrated within the surrounding 
community.363 They should promote ‘relational 
and differentiated security’ with a focus on 
therapeutic and individually tailored responses.364 
These should include opportunities for education 
and life skills and address offending behaviour 
alongside mental health, substance misuse 
and other health and wellbeing needs. There 
should be a strong focus on resocialisation and 
reintegration.365

Stakeholders provided international examples 
of alternative detention models. These models 
were trauma-informed, involving multiagency, 
multidisciplinary collaboration.366 For example, 

the Diagrama model used in Spain takes a non-
punitive approach to care for children in custody, 
and is staffed by educators who focus on social 
skills, education, and boundary setting, paired 
with care and encouragement.367 The Northern 
Territory Legal Aid Commission noted the 
Diagrama model involved highly qualified staff, 
comprehensive case management, a full schedule 
of activities and an educational focus to create 
routine for children in ‘normal and engaging 
environments’.368

Another example is provided by the Missouri 
Model and the Close to Home program 
in New York City, that stemmed from an 
acknowledgment that children were being 
re-traumatised in large youth detention 
facilities, and were separated from family and 
community who could be instrumental in their 
rehabilitation.369 These approaches involved 
establishing small residential facilities, providing 
children and their families with targeted supports, 
reconnecting children with their families 
and community, and supporting educational 
attainment.370 

The Salvation Army in its submission drew 
attention to a justice approach in Hawaii, which 
involved investment in mental health and 
substance addiction treatments and saw a 
significant reduction in youth detention which 
reportedly allowed the facility to be repurposed 
in 2018 to a healing youth and family wellness 
centre.371 The Hawaii example was also referred 
to by many stakeholders as a positive example of 
system change.372

A key aspect of keeping communities 
safe is creating opportunities for genuine 
rehabilitation and reintegration of children 
into community after any offending behaviour. 
The Law Commission of Australia called for 
comprehensive planning and support for children 
leaving detention to reduce the risk of their 
experiencing homelessness and reoffending.373
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Social Reinvestment Western Australia suggested 
that:

consistent and intentional support for 
children transitioning out of custody is 
one of the most critical components in 
transforming the child justice system and 
reducing recidivism. Evidence shows that 
tailored case management approaches that 
empower children to drive pathways into 
education, employment and independent 
living are the most effective at reducing 
recidivism.374

Creating opportunities for children to find their 
place in the community after detention is critical. 
Children leaving detention can face significant 
structural barriers, including lack of housing, 
poor educational and employment opportunities, 
and lack of access to help for mental health 
and substance addiction issues. These can be 
compounded by experiences of discrimination, 
social exclusion and family problems. To address 
these issues, children may benefit from longer 
term case management support, with staff 
working alongside the child and their family 
post release with support being reduced over an 
extended period of time.375 

The Community Restorative Centre pointed 
out that reintegration is about creating identity 
outside the justice system and addressing 
systemic barriers to reintegration. It advocated 
for the use of community-based outreach, 
housing support and genuine collaboration 
with people with lived experience. It argued 
that successful throughcare approaches require 
understanding of the ‘practical and relational 
kinds of support people require’.376

This is consistent with literature on desistance 
which suggests that ‘desistance from crime 
consists of more than just criminal justice and 
good practice. Instead, desistance ‘requires 
engagement with families, communities, civil 
society and the state itself’.377 This suggests that 
it is necessary to address intersectional needs 

and assist children to develop more positive 
social behaviour and identity. 

Stakeholders suggest reconnection processes 
should begin early in creating bridging services 
to support transition. The Queensland Office of 
the Public Guardian argued that reintegration 
plans are critically important when planning 
for safe and appropriate accommodation 
upon release.378 SHINE for Kids highlighted 
the benefits of mentoring programs which can 
provide practical assistance such as getting a 
Medicare card, looking for housing, and offering 
a safe person to discuss ways to manage in the 
community. It emphasised that the provision of 
such support is associated with positive impacts, 
such as compliance with probation, educational 
retention and lower rates of reoffending.379

An approach based on evidence and human 
rights prioritises opportunities for children 
to participate in their communities through 
leveraging community strengths and involving 
community in creative solutions. It creates space 
for children to return to community and be 
supported after contact with the child justice 
system. This will assist to reduce offending and 
make the community safer.

4.4	Building a capable and 
child-specialised workforce

Competent, supported and well-trained 
personnel are critical for working with vulnerable 
children, particularly in the child protection and 
justice systems.

In our consultations, children and young people 
consistently reported that their experiences of 
the justice system were predominantly shaped 
by the adults they interacted with and whether 
they felt supported and understood by them. 
This included youth justice case workers, police, 
detention officers, lawyers and judges. Many 
also spoke about their child protection officers 
and residential care workers. Children are highly 
attuned to the quality of these relationships, 
whether positive or negative. A well-trained, 
culturally competent, well-resourced, and trusted 
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workforce is essential across service systems 
to protect children’s rights and for reducing 
children’s contact with justice systems.380 

This section highlights some of the crucial needs 
within the child justice workforce and related 
workforces, and its central role in achieving much 
needed reform. 

(a)	 Workforce capacity and 
staffing levels

Stakeholders noted that many of the current 
challenges in the child justice system relate to an 
under-resourced workforce which is reliant on 
inexperienced and casualised staff, as discussed 
at section 5.3.381 

Improving workforce conditions would help to 
reduce attrition and burnout risk and improve the 
ability of staff to provide support to children.382 
This could include additional financial incentives 
to retain qualified staff in regional and remote 
locations. As one report noted, this could also 
include finding ways to remunerate First Nations 
staff and other staff who bring additional value 
through lived experience, and who are often 
required to ‘operate outside of their scope’.383 

A review of the Victorian Legal Aid Remand 
Services found that there was a lack of expertise 
around child justice matters in parts of the sector, 
and that high caseloads and lack of funding 
reduced the adequacy of representation and 
contributed to high remand rates in child justice 
overall.384

Stakeholders also raised the need for more 
diversity in the child justice workforce.385 This 
should include First Nations staff, staff from 
specific culturally and racially marginalised 
communities, as well as people with disability 
and LGBTQIASB+ staff.

Stakeholders called for holistic workforce 
planning and investment at a national level, using 
national workforce strategies in nursing and the 
NDIS as models for assessment of workforce 
sustainability, capability and performance.386 
A data-driven national picture of all workforces 
working with ‘at risk’ children—in particular child 
protection staff, youth workers, detention staff 
and therapeutic and diagnostic roles—could 
support sustainable workforce development and 
improve quality of support.387

(b)	Training and upskilling of staff 
across the sector

Children have the right to access services 
and supports which are specifically designed 
to address their needs and vulnerabilities. 
Historically, child justice systems have been 
based on the adult penal system with iterative 
changes over time to make these more relevant 
to children (see Appendix 4).388 This means 
that those working within child justice systems 
typically are not offered the necessary training 
and skills required for providing care for children 
with complex needs and disabilities. At the 
tertiary end, this includes police, judicial officers, 
case/youth workers, and custodial officers. 

However, noting the overwhelming agreement 
across the sector that universal supports and 
prevention should be prioritised (see section 4.1), 
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any analysis of the child justice workforce must 
also address the staffing needs of the other 
‘upstream’ services. Of critical importance is 
support for the child protection workforce, in 
acknowledgement of the overrepresentation 
of this cohort of children in the justice system. 
Like much of the child justice sector, cultural 
diversity, gender balance, First Nations cultural 
competence, and disability and LGBTQIASB+ 
awareness will need to be addressed to improve 
service provision.389 However, a key challenge 
is that research, and feedback from frontline 
staff themselves, is that staff are ‘inadequately 
prepared for the complex and skilled work 
required to recognise and assess risk of harm 
of child abuse and neglect.390

The Create Foundation recommended that child 
protection staff, including residential workers, 
foster and kinship carers, should be offered more 
training and resources to address complex needs 
and challenging behaviours.391 This included 
upskilling staff across a range of capabilities, 
including trauma-informed practices, culturally 
safe care, conflict resolution and the application 
of diversionary strategies.392 A number of 
stakeholders and children and young people also 
raised the urgent need for child protection staff 
to be equipped to manage challenging behaviour 
without criminalising children.393 Children and 
young people also said that child protection 
staff need to be better equipped at managing 
challenging behaviour, with one child sharing 
their frustration that child protection services 
were ‘getting paid to look after me … but most of 
the kids are in there [detention centres] because 
of the [child protection] system’.

One stakeholder explained that the behaviours 
children exhibited when frustrated or 
dysregulated would often be considered 
tolerable in a home environment but would result 
in police being called in an out-of-home-care 
setting. 394 They explained that this contributed 
to the early criminalisation of these children.

Children and young people said that when 
they are involved in the justice system, they 
want to be able to connect with youth justice 
caseworkers and staff, build supportive 

relationships with them, and have positive 
behaviours modelled. Language skills, cultural 
competence and awareness of different learning 
styles were highly valued. 

Mission Australia, in its submission, encouraged 
the recruitment of a child justice workforce 
that ‘understands, and is empathetic towards, 
young people who are currently in need of 
assistance’ and able to meet the relational needs 
expressed by children.395 Building trust in these 
relationships is critical to addressing the multiple 
and intersecting needs of these children.

Submissions highlighted the importance 
of a child justice workforce that is trained 
in child-centred and trauma-informed 
approaches.396 Berry Street submitted that 
‘trauma-informed principles focus on increasing 
professional competence around trauma and 
creating physically and psychologically safe 
environments’.397 Dr Catia Malvaso explained 
how this helps to avoid ‘criminalising childhood 
adversity and trauma’.398 All training should be 
child-specific and age appropriate.
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The need for greater workforce capacity on 
trauma informed practice in Australia is also 
recognised in a number of existing national 
strategies.399

Based on recommendations in the Atkinson 
Report, staff training could include minimum 
qualifications (for example, Certificate 4 in Youth 
Justice for staff in custodial settings); practical 
competency training modules in child rights, 
cultural rights and cultural competency; disability 
awareness; and LGBTQIASB+ awareness.400

Induction training for staff was seen as important, 
with the need for it to be mandatory and for staff 
to be taken offline to complete it.401 Training also 
needs to be tailored to specific organisational 
requirements and responsibilities. To facilitate 
staff engagement, they should be provided with 
supportive conditions and higher remuneration 
for upskilling.402

Currently, staff report that they are not always 
adequately supported to participate in training 
when it is offered.403 Training can vary in quality 
and may be inconsistent in how it is provided.404 

It would be beneficial to develop nationally 
consistent minimum training requirements for the 
child justice sector.405 

During consultations, children and young people 
discussed both negative and positive interactions 
they had with police and raised a number of 
areas of potential improvement (see section 3.6). 

Some stakeholders also raised specific concerns 
about interactions between children and 
police, suggesting that police could benefit 
from additional upskilling and support.406 
These concerns are consistent with research 
which found that not all police understood or 
considered child development and the specific 
vulnerabilities of children in their decision-
making.407 

One example of child-related training is the 
Australian Centre for Child Protection partnering 
with Western Australian Police Force to develop 
a series of online training modules. It draws on 
the latest research and practice knowledge in 
understanding and responding to abuse and 
neglect, including child safeguarding, mandatory 
reporting and reportable conduct. This training 
is a requirement of all Western Australian police 
officers.408

The role of child-specialist police has been 
noted as ‘crucial in maximising police usage’ of 
diversionary options, and building the capacity 
of other police to interact with children in rights-
based and effective ways.409 Some judicial 
officers have suggested that having full-time, 
specialist children’s police would improve the 
use of diversion, but have also recognised 
that all officers would benefit from a deeper 
understanding of the unique needs of children 
and the diversionary options available for them.410 
Noting the underutilisation of diversion for First 
Nations children and children from culturally and 
racially marginalised communities, unconscious 
bias and cultural competence training is also 
likely to support better police decision-making.411 
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Recent research has highlighted that expanded 
access to police-led diversionary options for First 
Nations children and children from culturally 
and racially marginalised communities needs to 
be a priority in child justice reform. Part of this 
process is building better relationships between 
police and children ‘noting that an enduring lack 
of trust in police has been cited as a key inhibitor 
to productive discussions around diversion’.412 

However, it is important to note that even 
with additional training and support for police, 
diversion programs and supports still need to 
be available for these referrals to take place. 
Special attention should be paid to the quality 
and availability of these programs, particularly in 
regional and remote locations.413

It has also been argued that specific training 
on setting appropriate bail conditions would 
be beneficial for both police and for judicial 
officers.414 This is likely to reduce the rates 
of child criminalisation and incarceration for 
breaches of bail, and better aligns with Australia’s 
obligations to detain children only as a last resort. 

Some submissions suggested ways to remedy 
problematic or harmful policing practices, 
including introducing First Nations-led 
community patrols, cooperative initiatives 
between police and communities, and legal 
reform to reduce police discretion.415 

Recommendation 15: Australian 
Governments develop nationally consistent 
minimum training requirements for 
workforces in the child justice and related 
systems, including child protection and 
police. Training should include child 
rights, child development, mental health, 
neurodevelopmental disabilities, cultural 
competence, and trauma-informed practice.

(c)	 Children’s Courts and child-
specialist magistrates

The importance of making Children’s Courts 
and child-specialist magistrates available in all 
child justice matters was raised in the literature, 
stakeholder interviews and written submissions.416 

Specialist courts play and important role 
in facilitating children’s access to justice.417 
The Royal Commission into the Protection 
and Detention of Children in the Northern 
Territory found that child-specialist courts 
and judicial officers were more equipped to 
consider evidence on child development and 
child psychology in their decision-making and 
should be provided with regular professional 
development in these areas as well as on 
emerging research.418 

This specialisation has positive flow-on effects for 
understanding and more effectively addressing 
complex matters involving children.419 Other 
advantages include increased consistency in 
court decisions, and greater protection for 
children against the stigma associated with the 
adult court system.420 

In addition to the right to access age-appropriate 
services, Children’s Courts are also better placed 
to ensure a child’s right to participate in matters 
that affect them. For example, some magistrates 
encourage more informal seating arrangements, 
and the use of child-friendly language which is 
more comprehensible for all children.421 Children’s 
Courts also commonly take a trauma-informed 
approach, recognising the impact of trauma 
on a child’s development and decision-making 
capability and using this to inform sentencing 
decisions and rehabilitative needs.422 The key role 
of specialist, interdisciplinary training for these 
judicial officers has also been acknowledged.423 

This aligns with the views that children and 
young people shared during consultations for 
this project. Some children and young people 
explained that judges themselves had the 
potential to be a positive element of the child 
justice system when they made themselves 
understood, particularly using age-appropriate 
language. One child noted the benefits of judges 
being able to ‘enlighten kids with what they say’. 

Some submissions highlighted the importance 
of therapeutic jurisprudence which recognises 
how the law and sentencing can be used as ‘a 
therapeutic tool’,424 or ‘social force’.425 This 
includes the value of Youth Therapeutic Orders 
which can mandate drug and alcohol treatment, 
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including in therapeutic residential environments, 
for children with significant difficulties and 
who do not voluntarily engage in treatment. 
Providing intensive therapy orders can address 
the root causes of behaviours and provide 
access to timely therapeutic supports to address 
underlying mental health or substance abuse 
issues.426

Solution-focused courts can take an integrated 
approach, promoting collaboration across 
government and non-government services and 
using judicial monitoring to progress matters.427 
Such approaches promote participation 
of children and their families, ensuring 
underlying drivers of offending are attended 
to and encourage multiagency collaboration 
in promoting the wellbeing of children and 
communities.428 

One submission raised the use of ‘cross-over 
lists’ with Children’s Courts having the ability to 
oversee both criminal divisions alongside family/
care and protection proceedings.429 This has 
the potential to allow a more holistic view of 
children’s circumstances and appears to have 
been effectively used in New Zealand. 

In New Zealand, the Oranga Tamariki Act 1989, 
which was amended in 2019, governs the 
law in relation to both care and protection of 
children as well as the child justice system. It 
has provisions for the ‘cross-over’ of children 
involved in both systems and has an overarching 
focus on the wellbeing of children and their 
families. There is a strong focus on coordination 
of services centred on children’s rights and best 
interests.430 A central feature of the Act is the 
standard use of Family Group Conferences, as 
discussed in section 4.3. The judges in New 
Zealand Youth Court hearings, including ‘cross-
over’ courts, are supported by a multidisciplinary 
team including representatives from education, 
health, child protection, child justice, as well as 
cultural advocates to support the child before 
the court.

Since 2007, there has been information sharing 
protocols between the Youth Court and Family 
Court in New Zealand, reflecting the importance 
of holistic understanding of vulnerable children’s 
needs and facilitating a more coordinated 
response to these. For example, there is some 
provision to consider whether the child should 
be dealt with via criminal proceedings or whether 
their needs would be better addressed as care 
and protection matters in the Family Court. 
There is a strong ‘emphasis on not instituting 
criminal proceedings against a child if there is an 
alternative way of dealing with the matter’.431

The cross-over lists aim to ensure that 
information is available from the Family Court 
about a child’s circumstances and there 
is coordinated decision-making, including 
considerations about further assessments and 
matters such as bail. Judges can have the benefit 
of both the Youth Court file and Family Court 
file in these determinations.432 It is also possible 
for a child justice FGC to consider information 
regarding care and protection and make plans 
which address these issues.433

Other models, like drug, mental health, and 
family violence courts that support a more 
comprehensive and fulsome sense of children’s 
needs, include multidisciplinary therapeutic 
panels to coordinate case management of 
children and families.434 Such panels are designed 
to respond to the unique needs of children and 
ensure relevant assessments and referrals for 
support are undertaken. 

An ongoing challenge is the availability of 
specialist magistrates and Children’s Courts in 
regional and remote areas, specifically noting the 
overrepresentation of these children in the justice 
system.435 

Recommendation 16: Australian 
Governments ensure that all child justice 
matters are heard in specialised Children’s 
Courts or by child-specialist magistrates.



83

Ashley’s story*
[Content warning: child sexual abuse, self-harm and family, domestic and 
sexual violence]

A lot of crime begins at home. That’s where bad things start to happen.

I first came into contact with police when I was nine, because Dad called the cops on 
my Mum. 

Mum was an addict, but she knew how to clean the house, so child protection walks in 
and sees it and then it’s all fine. Someone trained could spot the signs or ask deeper 
questions. Child protection didn’t do enough to see the signs of child sexual abuse. 
I moved out at 12. 

The main point about DV, especially where women are getting battered, or emotionally 
abused, is that children see it and they get in peer groups that normalise it.

School needs to be a place you can get help. Not just education.

There needs to be schools to help keep an eye on children. Someone to ask the 
question ‘why don’t you have a pen?’ or whatever. I had to pay for school fees from 
Grade 8, no one paid for me. I couldn’t afford the school computer. 

All teachers should have a form of training for when a child discloses to you 
about something, so they can take it to the necessary authorities.

I’ve had severe mental health following a traumatic childhood.

I’m on meds, I had a blackout, and I assaulted some officers. I woke up in 
a hospital bed and then I was taken to the watch house.

I was then held in a watch house for a week and not told why and was very 
confused. I was just covered in bruises and carpet burn on my wrist and arms.

I was on suicide watch because of my mental health history, but they did not follow 
the protocols and check on me. I pressed the call button in the watch house, but they 
turned off my call button for five days straight. I was cold, I didn’t have a blanket. They 
didn’t give me breakfast. I assume that’s because I assaulted officers.

Some police took me to a separate room. I asked them, ‘did I try to commit suicide?’, because  
I didn’t know why I was in there. One told me, ‘Next time, do a better job’.

Some police are in the wrong job.

Cops are so weird and inconsistent. They have so much control. Once I had all men with no body 
cameras, sirens blaring, jump out at me, smash my phone, cuff me and take me in for an 8-hour 
interview. I didn’t even do anything. So now I’m scared of them.

Once, I tried to take my own life, so someone called the police to help. But then one of the 
officers who was rough with me before was the one who showed up. He was just laughing 
and didn’t help. That really traumatised me.

The one good experience I had was during a DV incident. She was a lady cop, super 
lovely and helped me to take my time. She was understanding, very empathetic. For DV 
incidences, they need to have a woman there. I’ve had four men rock up before.

There needs to be a standard to who authorities hire. For some of them, it’s a power 
trip. Like – is this person here to protect the community?

*Pseudonym
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4.5	Basing systems reform 
on data and evidence

It is critical that appropriate data are collected, 
shared effectively, and used to make evidence-
informed decisions. This means addressing 
gaps in data, collecting data consistently, and 
incorporating lived experience and different 
knowledge systems.

(a)	 Addressing gaps in data

Submissions highlighted the barrier to 
evidence‑informed policy caused by current 
national data gaps.436 

The UN Committee has raised concerns about 
the paucity of national data relating to children 
in Australia, and on children in the justice 
system specifically.437 These gaps include data 
on some demographic groups of children, 
including children with disability, LGBTQIASB+ 
children, and children from culturally and racially 
marginalised communities. For example, some 
culturally and racially marginalised communities 
are overrepresented in child justice systems, 
particularly children from Sudanese, Maori and 
Pacific Islander backgrounds, but there is no 
national data on the level of overrepresentation 
of these specific groups or a national picture 
of their needs.438 The Australian Human 
Rights Commission’s National Anti-Racism 
Framework reflected that a lack of longitudinal, 
quantitative and qualitative data was a 
‘significant impediment’ to understanding racial 
discrimination in the justice system.439

The Report on Government Services (RoGS) 
data on child justice indicators over a 10-year 
period (2014-2024) shows that the Productivity 
Commission was unable to report against some 
key indicators due to the unavailability of data 
from relevant jurisdictions. These included 
equitable access to youth justice services 
(indicator introduced in 2018); timely access to 
diversionary services; securing housing on exit 
from youth justice detention; family engagement 
with youth justice services (indicator introduced 
in 2018); and completion of programs that 
aim to address offending behaviour.440 Other 

identifiable gaps in the RoGs data include lack of 
information about children with disabilities and 
recidivism rates. 

There is also a lack of national data on the 
long‑term socio-economic outcomes of children 
who have been in contact with the child justice 
system, such as education, employment, and 
housing outcomes. 

The UN Committee recommended that Australia 
ensure better data collection covering all areas 
of the CRC, in particular relating to children in 
situations of vulnerability and for children in 
conflict with the law.441 

A considered and coordinated approach between 
governments and non-government organisations 
is required to identify all data gaps and to adjust 
data collection mechanisms.

Addressing these types of data gaps will support 
the establishment of national datasets that are 
intersectional and can be disaggregated to 
improve decision-making and interventions. 

Recommendation 17: Australian 
Governments collect key data on children 
in the child justice system, disaggregated 
by age, sex, disability, geographic 
location, ethnic origin, and socioeconomic 
background, including data disaggregated 
at the local level to support service design 
and delivery. This data should be publicly 
available and accessible.

Once made available, the benefits of linking data 
are well-known. Dr Catia Malvaso’s submission 
outlined a program of research using linked 
data to understand the relationship between 
childhood adversity and maltreatment, and 
offending behaviour by children.442 This research 
was able to confirm the high prevalence of child 
maltreatment amongst the children with justice 
contact.443 

This study also noted that other sources of 
information such as surveys and interviews 
can provide additional detail from children 
with lived experience directly, to strengthen 
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bodies of research.444 This type of research is 
invaluable in terms of informing policy responses, 
including the rationale for trauma-informed, 
whole‑of‑family, and rehabilitative approaches.

Linked and longitudinal data sets are now 
increasingly being used at a national level. In 
2023, AIHW completed a scoping study for the 
establishment of a Child Wellbeing Data Asset 
Development Framework and Roadmap. This 
data asset will include the Australian Early 
Development Census, Child Protection National 
Minimum Data Set, Youth Justice National 
Minimum Data Set, National Community Mental 
Health Care Database, Medicare Benefits Scheme 
and Pharmaceutical Benefits Scheme.445 

By developing an asset that links these data sets, 
policymakers and other users will have access to 
child-centred data across sectors, including the 
child justice system. This project has the potential 
to provide national insights into wellbeing issues, 
to clarify how children are accessing services, 
and to support governments to measure the 
impact and success of initiatives.446 This will 
support better decision-making and allow the 
sector to anticipate problems and needs.

(b)	 Incorporating First Nations 
knowledge systems

Some stakeholders raised the challenges 
associated with Western methods of data 
collection and evaluation, particularly in relation 
to the harms of exploitative and stigmatising 
research and evaluation practices.447 Western 
methods predominately focus on what is 
quantifiable, with less regard for what is 
meaningful to communities, such as quality of 
life, strengths of culture, cultural safety and 
community safety.448

Emerging literature suggests that findings and 
recommendations arrived at using culturally 
informed evaluation methods may enjoy higher 
levels of confidence within communities.449 
This issue was also raised by stakeholders.450 

Such methods may also generate higher levels 
of engagement and better data to inform 
findings and improve their usefulness.451 For 
example, to effectively evaluate the impact of 
an initiative in a community with First Nations 
service users, local knowledge of the ‘historical, 
social, economic, cultural and geographical 
circumstances’ is critical to define who are 
the affected communities in order to measure 
impact.452 This is particularly true where 
communities may be transient or spread across 
boundaries and locations.453 It is for these 
reasons that culturally informed evaluation 
models, and methods that are responsive 
to social and emotional wellbeing must be 
supported by governments.

Traditional Owners are the ones who know 
what the children are doing. People need to 
speak to parents and grandparents … The 
instructions for our young people come 
from the older people, it’s been that way for 
a long time. But no one comes and asks.  

—Family or community member

(c)	 Incorporating lived experience 
in evaluation and service 
system design

Listening to the views and experiences of 
children and young people provides useful 
evidence for the design of child-friendly service 
systems. 

During consultations for this project, children and 
young people repeatedly said that they wanted 
to be involved in decision-making that affect 
them. They asked for policymakers to listen 
and ‘hear what we are saying’. This is consistent 
with the findings of other work completed with 
children which concluded that children want 
to have meaningful input into programs and 
decisions that concern them in the child justice 
system.454 
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In addition to upholding children’s rights to 
participate in the decisions that affect them, 
there are practical benefits to incorporating 
their lived experience into evaluation and service 
design. Their insights on the design of specific 
services, like child-friendly complaints processes 
or online resources is understood to improve the 
credibility, effectiveness and take up of these 
initiatives.455 

Children’s views must be incorporated into 
reviews and evaluations of programs as well 
as data collection processes. This requires 
establishing spaces that are physically, 
psychologically and culturally safe for children 
to share their views; providing age-appropriate 
information; being clear about how information 
will be used, and being transparent with children 
about how their feedback will be acted on.456 
To ensure that a diverse range of voices are 
included in these processes, stakeholders have 
recommended formalising the structures for lived 
experience input.457

Seeking children’s views about the delivery of 
programs and services is also a fundamental 
requirement for child safety. In implementing the 
National Principles for Child Safe Organisations, 
the views of children and their families need to 
be included in regular reviews and evaluations, 
and any complaints by children should be 
analysed to identify causes and systemic 
failures.458

(d)	 A consistent approach 
to evaluation 

Some stakeholders said that a key benefit of 
taking a national approach to child justice reform 
will be an improved child justice evidence‑base 

through more consistent evaluation and sharing 
of best practice.459 They explained that a 
consistent approach to evaluation, based on 
agreed definitions and shared understandings 
of ‘success’, will make it easier to compare 
like‑for‑like programs and initiatives and improve 
practice overall. 

At the outset, this is likely to require a more 
holistic and accurate understanding of offending 
by children. There is a growing understanding in 
the justice sector that ‘all crimes are not created 
equal’, and that any analysis of crime rates should 
be weighted by the level of harm.460 It is well 
understood that some offences have a greater 
negative impact on communities than others. For 
example, shoplifting is considered less serious 
than an offence involving violence. Despite 
this, some crime rate statistics record only the 
number of offences, not seriousness of offences. 
Without an analysis of offending rates weighted 
by seriousness, risk assessments can be distorted, 
and resources allocated inappropriately.461 

The Atkinson Report also recommended using 
a combination of different metrics to measure 
success. In addition to First Nations knowledges, 
there is the potential to include other outcomes 
such as ‘education, mental health and family 
functioning, as well as factors that are important 
to communities, such as feeling safe and secure, 
less frequent offending, less harmful offending, 
and community confidence’ within success 
metrics.462

There are also benefits to taking more consistent 
and collaborative approaches to evaluation. 
This may involve developing guidelines which 
identify outcomes and best practice across 
comparable initiatives, or establishing a common 
rating system that can be applied to a range of 
programs, as is available in the United States of 
America.463

Consistent with the literature, submissions raised 
concerns about the lack of funding allocated 
to monitoring programs and to completing 
long-term evaluations.464 Some stakeholders 
recommended establishing a national centralised 
body to fund, carry out, guide and share 
evaluations of child justice initiatives.465 
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As pointed out in a submission made by Dr Catia 
Malvaso: 

It is also critical that YJ agencies (and other 
agencies involved in prevention efforts) 
not only implement evidence-informed 
services and interventions, but also that 
these initiatives are evaluated in order to 
generate both quantitative and qualitative 
insights into ‘what works’, when and 
for whom and to use this information to 
achieve continuous quality improvement.466

A national monitoring and evaluation framework 
with a minimum set of indicators would be one 
action considered by the National Taskforce for 
Reform of Child Justice. This could improve the 
consistency and quality of child justice related 
evaluations across jurisdictions. This framework 
should incorporate culturally appropriate and 
holistic metrics for successful initiatives and 
be developed in partnership with First Nations 
peoples and informed by the views of children.467

4.6	Accountability for the 
human rights of children

A national approach would promote greater 
accountability and transparency in the 
delivery of youth justice and wellbeing 
services and initiatives.468

If there is not a coordinated, joined up 
approach across all parts of Government 
(horizontal) and across all levels (vertical), 
there is a lack of ultimate responsibility and 
accountability for Australia’s children.469

The need for robust governance and 
accountability mechanisms was raised 
consistently by stakeholders in both interviews 
and submissions and has featured in numerous 
previous inquiries.

Under the CRC, Australia is required to undertake 
‘all appropriate legislative, administrative, and 
other measures for the implementation of child 
rights’ (Article 4). In the context of child justice, 
this includes reviewing laws for consistency with 
the CRC, establishing effective administration of 
child justice, providing children with access to 
remedies for violations of their rights, monitoring 
at all levels of government and by independent 
monitors, and the collection of sufficient and 
reliable data on children.470

The principles within the CRC provide practical 
guidance for developing better laws and policies 
that protect children’s rights and wellbeing and 
reduce offending by children.

(a)	 Child justice laws and policies 
consistent with child rights

To ensure maximum protection of children, laws 
and policies should embed key child rights 
as set out in the CRC, and these should be 
consistent across the nation. The UN Committee 
has reiterated its previous recommendations 
that Australia ensure its laws and policies 
are consistent with the CRC. This includes 
recommending that Australia withdraw its 
reservation to Article 37(c) in relation to 
separating children from adults in detention; 
explicitly prohibiting solitary confinement 
practices in child detention facilities; and raising 
the minimum age of criminal responsibility to 
14 years in all jurisdictions.471 

Age of criminal responsibility should 
be raised. Police talk to kids like adults 

… Kids don’t understand what they're 
being charged with.  

—Family or community member

While there is recognition of child rights 
principles in some child justice laws across 
Australia, the approach has been inconsistent 
and inadequate to ensure protection of children’s 
rights. 
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(i)	 Best interests of the child

Article 3 of the CRC requires decision-makers 
to make the best interests of the child a 
primary consideration, and to ensure that 
decision‑makers understand how the principle 
can be applied in the interpretation of all other 
rights in the CRC. In Australia, the principle 
is incorporated into state and territory child 
protection laws,472 and, at the federal level, is 
included in the Family Law Act 1975 (Cth), the 
Criminal Code Act 1995 (Cth) and the Crimes 
Act 1914 (Cth).473 However, the principle is 
inconsistently applied in youth justice laws and 
is included as an overarching principle only in 
Victoria and the ACT, where youth justice and 
child protection laws are combined.474 Further, 
in Victoria, the overarching ‘best interests’ 
principle is not applicable to the youth justice 
section of the Act.475 Stakeholders told us that 
there continues to be uncertainty as to whether, 
and how, the ‘best interests’ principle is being 
implemented by decision-makers throughout 
both child justice and child welfare systems476 
(see section 5.6).

(ii)	 Detention as a last resort

The CRC requires Australia to ensure that the 
‘arrest, detention or imprisonment of a child 
shall be in conformity with the law and shall be 
used only as a measure of last resort and for 
the shortest appropriate period of time’ (Article 
37(b)).

However, restrictive bail laws directed at children 
who offend have undermined both the principle 
of detention as a last resort, and ongoing efforts 
to reduce the numbers of children in detention. 
More unsentenced children are being held in 
detention. Across Australia, the proportion of 
those in unsentenced detention has increased 
nationally,477 with most young people in 
unsentenced detention being on remand.478 Of all 
children in detention on an average day in 2023, 
almost 4 in 5 were unsentenced (80%), with only 
1 in 4 (25%) serving their sentence in detention.479 

In Victoria, amendments to the Bail Act 1977 
in 2018, that increased the threshold for bail, 
directly contributed to the growing number of 
children and young people held on remand.480 
The Youth Affairs Council of Victoria found, in 
2019, that the proportion of young people on 
remand had doubled compared to a decade 
earlier.481 In August 2023, the Victorian 
Government announced it was repealing the bail 
offences under these laws, as they were shown 
to have a disproportionate impact on women, 
children and First Nations peoples.482 

In Queensland, the government passed laws 
in 2023 to make breach of bail a criminal 
offence and other changes aimed at reducing 
serious offending.483 This move was criticised 
by youth advocates, the Queensland Human 
Rights Commissioner and others for posing 
a risk of greater numbers of young people in 
detention, with little improvement of community 
safety.484 Further, on 1 May 2024, the Queensland 
Government introduced amendments to its 
Charter of Youth Justice Principles that would 
replace the words ‘detention as a last resort’ 
with alternative wording.485 These proposed 
amendments have been criticised.486

In March 2024, the New South Wales Government 
passed legislation487 to tighten bail laws for 
children in that state, which some stakeholders 
consider is ‘going to make it more difficult for 
children to get bail than for adults’ and will lead 
to more children in custody.488
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Mandatory minimum sentencing laws can also 
undermine the principle of detention as a last 
resort.489 The UN Committee has repeatedly 
raised concerns about their application to 
children in the Northern Territory and Western 
Australia.490 The Northern Territory has since 
repealed many of its provisions, but in Western 
Australia, minimum mandatory sentences for 
certain offences still apply to children.491 Article 
40 of the CRC confirms that criminal justice 
responses for children must be age-appropriate, 
proportionate, and rehabilitative. The principle 
of proportionality means that mandatory 
sentences of any kind, and particularly of 
detention, contravene the CRC.492 They also 
have a disproportionate impact on First Nations 
peoples.493 

(iii)	Separating children from adults

Stakeholders provided examples where children 
had been held in adult facilities, and where they 
have not been kept safe from harm in those 
facilities.494 

In Western Australia, a separate wing of the 
Casuarina Prison, called Unit 18, has been used 
to detain children from mid-2022, following 
a series of incidents at Banksia Hill Detention 
Centre.495 Initially seen as a circuit-breaker for the 
frequency of critical incidents, Unit 18 continues 
to be used to detain children. 

In Queensland, children are being detained in 
adult watch houses, some for extended periods 
of time.496 This has resulted in ‘undesirable 
breaches of human rights for children and young 
people who are in custody at watch houses 
throughout Queensland as the detention centres 

have not capacity to accommodate them’.497 
Watch houses are usually attached to a police 
station, designed to hold people (with or without 
being charged) for a short period of time. Police 
watchhouses were designed for adults to be held 
for a short period, not for children who are being 
held for many weeks at a time. While children 
may be held in a separate cell, the facilities can 
include adult detainees who can be seen and 
heard by the children.

In a review of the increasing use of watch houses, 
the Queensland Family and Child Commission 
showed that the length of detention of children 
in watch houses was increasing significantly.498 
Data also showed that children as young as 10 
were being detained in watch houses.499 

Magistrate Eoin Mac Giolla Ri described the 
unsatisfactory conditions of watch houses, when 
considering a bail application for a 15-year-old 
Aboriginal boy with FASD and an acquired brain 
injury. He had been detained at a Mt Isa watch 
house for the last 15 days:

It suffices to say that conditions in 
watchhouses are harsh and that adult 
detainees are often drunk, abusive, 
psychotic or suicidal. Although children 
may be kept in separate cells, those 
cells are usually open to the sights and 
sounds of the watchhouse. Equally, there 
is no facility to deliver education or 
the therapeutic interventions that are 
sometimes available in detention centres.500
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The Youth Advocacy Centre has shared 
similar concerns over several years as raised 
by children held in Queensland watch houses. 
These concerns included a lack of access to 
family, adequate food and nutrition, information 
about their rights, health care, exercise, hygiene, 
education and activities.501 

During a public hearing before the Queensland 
Youth Justice Reform Select Committee, the NCC 
gave evidence about the conditions that she 
observed at watch houses: 

I saw cells with no windows, no natural 
light, no fresh air. I was told there was no 
education, no rehabilitation, no recreation 
provided and that kids were being held in 
there for about six weeks at that time … But 
probably the thing that shocked me the 
most was when I asked about the training 
of the people caring for them. Of course, 
they are police officers. I was told they are 
doing their best. Some of them are dads 
and they really care, and they are trying to 
do their best, but they have been given no 
training to care for these really traumatised 
children.502

Under the CRC, ‘every child deprived of liberty 
must be separated from adults unless it is 
considered in the child’s best interests not to do 
so’. (Article 37(c)).

The Australian Government has a reservation to 
this article, stating previously that its geography 
and demography make it difficult to always 
detain children in juvenile facilities, while also 
allowing children to maintain contact with their 
families.503 However, the UN Committee has 
pointed out that the Australian Government’s 
concerns are already taken into account by the 
article, which states that incarceration with adults 
is prohibited unless it is considered in the child’s 
best interests not to do so and also that a child 
shall have the right to maintain contact with his 
or her family.504 Further, the above examples—
where children have been detained alongside 
adults—do not relate to the stated justification for 
the reservation being necessary. Children have 

been detained alongside adults predominately 
in major metropolitan centres and towns, and 
where considerations of geography are not the 
relevant barrier. 

By removing the reservation to Article 37(c), 
the Australian Government will be signalling to 
the states and territories that it is serious about 
meeting its obligations under the CRC, and that 
detaining children in facilities designed for adults 
is unacceptable.

Recommendation 18: The Australian 
Government withdraws its reservation 
to Article 37(c) of the Convention on the 
Rights of the Child.

(iv)	Right to be treated with humanity 
and respect

The CRC makes clear that children should not 
be subjected to torture or other cruel, inhuman 
or degrading treatment or punishment (Article 
37(a)). This extends ‘not only to acts that cause 
physical pain but also to acts that cause mental 
suffering to the individual’.505 Children deprived 
of liberty must be treated with humanity and 
respect for the inherent dignity of the human 
person, and in a way that takes into account the 
needs of a person their age (Article 37(c)).

To prevent such treatment, restraint should 
never be used as a means of punishment, 
but only when the child poses an imminent 
threat of injury to themselves or others, and 
solitary confinement should never be used for 
a child.506 The UN Standard Minimum Rules 
for the Treatment of Prisoners (Mandela Rules) 
define solitary confinement as the physical 
isolation of individuals ‘for 22 or more hours 
a day without meaningful human contact’.507 
Although in Australia the power to isolate 
a child in a detention facility is subject to 
statutory limitations, these protections vary by 
jurisdiction, and no jurisdiction prohibits solitary 
confinement.508 
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Official inquiries continue to find that children 
have been impacted by mistreatment in 
detention, including being subjected to 
prolonged isolation, across the nation.509 For 
example, in June 2022, the Western Australian 
Inspector of Custodial Services found that 
children detained in the Intensive Support Unit of 
Banksia Hill Detention Centre were often being 
held in conditions akin to solitary confinement 
and in breach of international human rights 
agreements.510 Due to staffing shortages, children 
were often locked into their cells for most of the 
day, preventing meaningful social interaction with 
peers and staff. They faced long periods of alone 
time in cells that are often in a poor state and are 
small. This typically led some children to act out 
and increasingly there were more children self-
harming.511

On 11 July 2023, the Supreme Court of Western 
Australia held that three young people were 
unlawfully locked in their cells at Banksia Hill 
Detention Centre and Unit 18 at Casuarina Prison 
for prolonged periods, amounting to solitary 
confinement.512 The three children were held in 
these conditions for a combined total of 167 days 
in 2022.513 Justice Tottle found that subjecting 
children to solitary confinement frequently was 
not only inconsistent with the Western Australian 
child justice law, but also with basic notions of 
the humane treatment of young people, with 
the capacity to cause immeasurable and lasting 
damage to an already psychologically vulnerable 
group. It amounted to a systemic failure caused 
by a shortage of qualified staff, inadequate 
infrastructure and a consequent inability to 
manage detainees with difficult behavioural 
problems.514

The Royal Commission into Violence, Abuse, 
Neglect and Exploitation of People with Disability 
also heard evidence of the concerning treatment 
of children with disability within the Banksia Hill 
Detention Centre, including examples where 
children with disability were provided with very 
limited education and therapeutic support, and 
instances of solitary confinement.515 It concluded 
that isolation amounting to solitary confinement 
is overused in child detention facilities across 
Australia. It recommended that states and 
territories should prohibit solitary confinement 
in child justice settings, and prohibit the use of 
isolation as punishment in any circumstance.516

In Queensland, the Child Death Review Board’s 
2022–23 Annual Report highlighted how two 
First Nations boys, both of whom had disabilities 
and cognitive impairments, were subjected to 
extended periods of separation during their time 
in detention.517 It described how such practices 
can impact on children, especially those with 
experiences of significant disadvantage and 
marginalisation, creating an environment of 
re‑traumatisation.518

Australian and New Zealand Children’s 
Commissioners, Guardians and Advocates have 
long called for an end to the harmful practice of 
isolating children and young people in detention. 
They have called for nationally consistent 
definitions and minimum standards for isolation 
practices in child justice detention, which are 
in accordance with international human rights 
standards.519

Recommendation 19: Australian 
Governments legislate to prohibit solitary 
confinement practices in child detention 
facilities and prohibit the use of isolation 
as punishment in any circumstance.

Australian Governments should undertake 
comprehensive reviews of their child justice 
legislation and associated policies to ensure 
consistency with child rights. In particular, 
reviews should consider provisions relating to 
the best interests of the child, isolation and 
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separation in detention, bail restrictions and 
mandatory minimum sentencing. A review of all 
child justice related laws and policies could be 
undertaken as an action of the National Taskforce 
for reform of child justice systems.

(b)	 An age-appropriate minimum 
age of criminal responsibility

One of the clearest opportunities for application 
of a national child rights approach is in relation to 
the minimum age of criminal responsibility. 

The CRC requires governments to establish 
a minimum age below which children will be 
presumed not to have the capacity to infringe 
the criminal law (Article 40(3)(a)). This 
recognises that maturity and abstract reasoning 
are still evolving for children, and that younger 
children are unlikely to understand the impact 
of their actions or to comprehend criminal 
proceedings. 

While the CRC does not specify the age which 
governments should set as a minimum, the 
UN Committee has considered documentary 
evidence in the fields of child development and 
neuroscience. This demonstrates that maturity 
and the capacity for abstract reasoning are 
still developing in children aged 12 to 13 years 
because their frontal cortex is still evolving.520 
Therefore, it has encouraged governments to 
take note of recent scientific findings, and to 
increase their minimum age accordingly, to at 
least 14 years of age.521 It has specifically urged 
Australia to consider raising the age, without 
exceptions.522

Up until 2023, the minimum age of criminal 
responsibility across all jurisdictions in Australia, 
was set at 10 years,523 with an individualised 
assessment of responsibility through the courts, 
under the common law presumption of doli 
incapax (‘incapable of wrong’), for children under 
14 years.524 

Australia has made some progress on raising the 
age. In 2022, the SCAG agreed that a Working 
Group would develop a proposal to increase the 
age.525 

Since then, a number of states and territories 
have moved to raise the age in their jurisdictions:

	� In August 2023, the Northern Territory raised 
the age of criminal responsibility from 10 to 
12 years, implementing a recommendation of 
the 2017 Royal Commission into the Protection 
and Detention of Children in the Northern 
Territory,526 with a view to raising the age to 
14.527 

	� In November 2023, the Australian Capital 
Territory passed legislation to raise the age 
from 10 to 12 years, and then to raise the age 
to 14 in 2025. The changes include limited 
exceptions for serious and intentionally 
violent offences for young people aged 12 or 
13 years.528 

	� In April 2023, Victoria announced that it 
will raise the age in two stages, from 10 to 
12 years without exceptions, and then to 14 
with exceptions for serious crimes for 12 to 
14‑year‑olds, in legislation to be introduced 
by 2027.529 

	� In December 2023, Tasmania, as stated in 
the Tasmanian Government’s Youth Justice 
Blueprint report, committed to raising the age 
of criminal responsibility from 10 to 14 years, 
with no exceptions, by 2029, in addition to 
raising the minimum age of detention to 
16 years.530 

However, the remaining states, and the 
Commonwealth, have yet to commit to raising 
the age of criminal responsibility, in keeping with 
the UN Committee’s recommendations. Children 
as young as 10 years in most jurisdictions in 
Australia can still be apprehended, prosecuted 
and detained. 

These inconsistent minimum ages and 
fragmented approaches to reform risk 
exacerbating existing inequalities and creating 
discriminatory outcomes for children. They 
also do not align with how the stages of child 
development impact on children’s conceptions 
of responsibility and accountability. 
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This area of reform must have national 
leadership to coordinate legislation across the 
Commonwealth in line with the minimum age 
of 14 recommended by the UN Committee. First 
Nations and disability advocates, in particular, 
have emphasised that a consistent, rights-based 
and national approach to raising the minimum 
age to 14 years, will assist with addressing the 
overrepresentation of marginalised children 
in custody. There was also general consensus 
among children, families and communities, as 
discussed in section 3, that the current minimum 
age is too low and that early interaction with 
police often had negative impacts overall. 

Further, while the SCAG MACR Working Group 
report was aimed primarily at raising the age of 
criminal responsibility, it also recognised that: 

It is crucial that MACR reform is conceived 
as part of this broader continuum of 
approaches that seek to mitigate the 
drivers of justice system contact among 
children and their families, and that 
jurisdictions prioritise reforms in these 
approaches alongside MACR reform.531

On this basis, a national approach to reform 
of the MACR would assist with implementing 
broader evidence-informed policy on child justice. 
There are a number of concerns raised about the 
application of doli incapax in Australia. A recent 
academic study, focused on Victoria, found that 
the presumption should be applied, interpreted 
and recorded in a more consistent and rigorous 
manner by police, clinicians undertaking doli 
incapax assessments, and the Children’s Court.532 
The study suggested some recommendations 
for reform. These include that national standards 
be produced to guide clinicians conducting doli 
incapax assessments; the presumption rests on 
the prosecution to rebut; police and Children’s 
Courts in Australian jurisdictions clearly record 
and retain data concerning the application of 
the presumption; and Children’s Courts adopt 
a routine practice (with judicial discretion) of 

releasing doli incapax assessment reports to the 
defence.533

The SCAG MACR Working Group report 
emphasised that any jurisdiction that continues 
to prosecute children under 14 will need to 
consider how doli incapax operates and whether 
reform is required.534 It also highlighted that 
if the MACR is raised, jurisdictions should also 
consider reviewing the presumption in that 
context.535 The SCAG MACR Working Group 
report urged jurisdictions to achieve consistency 
in the operation of the presumption to the extent 
possible.536 

Finally, while raising the MACR to 14 years 
is an important step, a national approach to 
supporting those aged under 14 is also required. 
Research suggests children who have early 
contact with the child justice system are more 
likely to have complex needs.537 These young 
children are especially vulnerable, and because 
of their complex support needs, they must have 
access to specialist therapeutic supports as 
opposed to punitive responses. As pointed out 
in a submission by Dr Catia Malvaso:

While raising the MACR from 10 to 14 is one 
way to prevent a small absolute number 
of children … from having early YJ system 
contact, the real challenge is to improve the 
circumstances of these children to prevent 
later system contact and promote prosocial 
behaviour and connections.538

Stakeholders noted the Australian Capital 
Territory’s approach to raising the MACR in 
2023, which includes the establishment of a 
Therapeutic Support Panel for children in the  
10–14 years age bracket.539 The panel is 
mandated to assess the causes of a child’s 
harmful behaviours, recommend treatments, 
and develop a therapy plan.540 Panel members 
include social workers, psychologists, and First 
Nations representatives, and are experienced 
in the developmental needs of children.541 The 
Therapeutic Support Panel works with and can 
receive referrals from a range of people and 
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agencies. This includes teachers, parents and 
health practitioners—as opposed to any exclusive 
gatekeeping of referrals by agencies associated 
with criminogenic exposure, such as police.

Recommendation 20: Australian 
Governments raise the age of criminal 
responsibility in all jurisdictions to 14 years 
and undertake a review of the application 
of the presumption of doli incapax.

(c)	 Consistent standards and 
monitoring

Having consistent standards for monitoring the 
provision of child justice services across the 
country is central to ensuring children’s rights 
are being protected. Currently, there are no 
legally binding national standards for child justice 
systems.

The Australasian Youth Justice Administrators,542 
have developed both Principles and Standards 
for Youth Justice. The ten Principles of Youth 
Justice in Australia were endorsed by all states 
and territories in October 2014.543 The National 
Standards for Youth Justice in Australia were 
revised in 2023.544 These revised Standards 
include a reviewer’s checklist, under 12 domains, 
to be used by youth justice administrators 
from interstate jurisdictions as part of a 
newly established peer review process. While 
an additional process of review is welcome, 
participation by jurisdictions remains voluntary, 
and implementation of recommendations coming 
out of the review will be at the discretion of the 
host agency. Although these Standards have 
been agreed to by all jurisdictions, they remain 
only ‘aspirational standards of practice’.545

Given the extensive concerns raised about the 
rights and wellbeing of children in detention 
in a large number of reports and inquiries, it is 
evident that these non-binding Standards have 
been insufficient to ensure the protection of 
children.546 Further, there is no mechanism for 
public accountability on how these Standards 
are being implemented. One of the areas of 

action for the National Taskforce for reform of 
child justice systems should be to strengthen 
these agreed national standards, to ensure they 
have greater force and public accountability, 
and enable the protection of children and their 
human rights.

Some states and territories focus accountability 
efforts specifically on the treatment of children in 
detention facilities, with oversight and monitoring 
by statutory inspectors and ombudsmen. 
They have developed their own standards to 
guide the inspection and monitoring of youth 
justice centres in their jurisdictions.547 However, 
these standards are not consistent between 
jurisdictions, with variability in data collection, 
public reporting, accessible complaints 
mechanisms and consequences for improper 
conduct.548

The development of an integrated network 
of National Preventive Mechanisms (NPM), 
as required by the Optional Protocol to the 
Convention against Torture and Other Cruel, 
Inhuman or Degrading Treatment or Punishment 
(OPCAT), presents an opportunity to coordinate 
these efforts, and develop nationally consistent 
standards for child justice facilities, based on 
international human rights obligations and 
standards. It also presents an opportunity to 
improve the collection of national data on 
conditions in detention. However, progress on 
implementation has been slow. Australia failed 
to meet the earlier deadline for establishing the 
NPMs, then extended to 20 January 2023. To 
date, only 6 of the 9 jurisdictions have formally 
nominated their NPMs.549 By ratifying OPCAT, 
Australia is also required to accept visits from the 
UN Subcommittee on Prevention of Torture and 
Other Cruel, Inhuman or Degrading Treatment or 
Punishment (SPT).550 However, the SPT decided 
to suspend its visit to Australia in October 2022, 
due to obstacles in carrying out its mandate to 
visit places of detention in New South Wales and 
Queensland. 

Australia needs to urgently set standards of 
care for children held in detention and to have 
comprehensive independent monitoring with 
transparency and accountability.
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Recommendation 21: Australian 
Governments agree to implement nationally 
consistent standards for monitoring 
detention facilities for children.

Recommendation 22: Australian 
Governments fully implement the Optional 
Protocol to the Convention Against Torture 
and Other Cruel, Inhuman or Degrading 
Treatment or Publishment, including 
by designating National Preventive 
Mechanisms that have child rights expertise 
in all jurisdictions. 

(d)	 Participatory and complaints 
mechanisms for children

A rights-based approach demands a shift 
from children and young people’s silence 
to actively creating ways to facilitate 
their voice and participation in matters 
affecting them. It requires a recognition 
that children and young people’s capacities 
are constantly evolving, and children and 
young people will increasingly possess 
insight and expertise into matters 
affecting them. It demands a far more 
active role for children and young people 
in the development of laws, policies and 
processes designed to ensure children and 
young people enjoy their rights under the 
UNCRC.551

The right of children to meaningfully participate 
in matters impacting them is set out in Article 12 
of the CRC. The UN Committee specifically points 
out the obligations on States to uphold a child’s 
right to access justice, in acknowledgement of 
their ‘dependent status, their lack of knowledge 
about their rights and the capacity to claim them 
as well as the lack of accessible and effective 
complaints mechanisms and child-friendly court 
processes’.552 

An approach to reform based on child rights 
recognises that children themselves can be part 
of solutions. It supports positive participation 
of children in communities, facilitates their 
voice and takes their perspective seriously. 
Stakeholders argued that listening to, and 
acting on, the voices of children and their 
families is critical to create meaningful and 
realistic reform.553 It is especially important to 
hear from particular groups of children who are 
overrepresented in the justice system, such as 
children from First Nations and culturally and 
racially marginalised communities, those with 
out-of-home care histories and children with 
disability. As noted in section 3, children and 
young people have said that they want to have 
meaningful inputs into programs and decisions, 
consistent with the literature.554 

Stakeholders argue that for genuine and 
sustainable reform to take place, there is a need 
to go beyond tokenistic approaches and embody 
codesign principles with children as partners in 
solutions.555

Action to instil children’s participation is, in 
part, found in the ‘participation duty’ included 
in the Human Rights Act model recommended 
by the Parliamentary Joint Committee on 
Human Rights in its review of Australia’s Human 
Rights Framework556 (see section 2.4). This 
duty will require age-appropriate methods of 
communication with and information for children, 
and creating environments which they feel are 
safe and not intimidating. This is for ‘all matters 
affecting the child’.557

Tools such as child rights impact assessments 
provide a useful guide for policymakers on 
how to consider child rights at all stages of 
the policy cycle.558 Australia’s first national 
Child Rights Impact Assessment (CRIA) 
tool—Safeguarding Children—provides one 
mechanism for strengthening the voices of 
children and prioritising their needs. It provides 
an opportunity for decision-makers, across all 
jurisdictions, to assess and monitor the impacts 
of policy and legislation on children’s rights and 
wellbeing, not only in emergency situations, but 
in all government decisions that affect children 



96 ‘Help way earlier!’

and their families every day.559 As required under 
the CRIA tool, regular opportunities should 
be provided for children to give their views in 
relation to policy and legislation that affect them.

Recommendation 23: Australian 
Governments conduct Child Rights Impact 
Assessments on laws and policies that 
affect children.

Children’s ability to make a complaint when 
their rights have been breached, and have 
that complaint resolved, comprises an 
important component of accountability under 
a rights‑based approach. 

There are a number of existing monitoring and 
complaints mechanisms in each jurisdiction. 
These include, where applicable, inspectors 
of custodial services, visitor schemes, state 
and territory Ombudsmen, and Children’s 
Commissioners and Guardians.560 

While a variety of internal and external 
complaint mechanisms exist, these primarily 
focus on children in detention and only in some 
jurisdictions can children make complaints of a 
breach of child rights more broadly under the 
CRC. In Victoria, Australian Capital Territory and 
Queensland, children can complain of breaches 
of child rights under the human rights legislation 
in those jurisdictions.561 At the Commonwealth 
level, under the Australian Human Rights 
Commission Act 1986 (Cth), the Australian 
Human Rights Commission has the power to 
investigate and conciliate individual complaints 
of breaches of the CRC. However, this function 
applies only for violations by or on behalf of the 
Commonwealth or a Commonwealth agency. 
Moreover, any children’s rights complaints not 
resolved by conciliation cannot be enforced in 
the courts—unlike the remedial pathway that 
is available under the four Commonwealth 
anti‑discrimination laws.562 

Existing complaints mechanisms in Australia 
are rarely used by children. 563 However, this 
does not mean that they do not have concerns. 

Rather, they may experience significant barriers 
to reporting rights violations.564 In 2019, the 
UN Committee noted that children in child 
justice lack awareness of their rights and how to 
report abuses. This issue has been highlighted in 
a number of reports,565 and by stakeholders.566 
Children have called for better response times 
and more active responses to complaints.567 As 
discussed in section 3, children and young people 
said that they were unsure about their rights in 
their interactions with police, and that complaints 
systems within detention were not working for 
them. They also spoke about the positive feeling 
of being listened to when they spoke up about an 
incident. When children feel listened to and that 
their opinions are valued, they are more likely to 
trust others and seek help.

The development of a network of NPMs under 
OPCAT presents an ideal opportunity to ensure 
complaints systems for children in detention are 
child-friendly and responsive. 

As discussed in section 2.4, legal protections 
of child rights in Australia continue to be 
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limited, and do not provide children with an 
effective remedy for any child rights violations. 
When rights are not sufficiently protected at 
the national level, it is critical that there be 
a system to turn to at the international level 
in order to address violations.568 In 2019, the 
UN Committee recommended that Australia 
ratify the Optional Protocol to the Convention 
on the Rights of the Child on a Communications 
Procedure (OP3 CRC), that allows children to 
bring a complaint of breaches of the CRC directly 
to the UN Committee.569 Australia has not yet 
implemented this recommendation.

Ratification of the OP3 CRC would provide new 
protections for children, ensuring that their 
rights are given a similar level of accountability 
that exists for adults.570 It would also mean that 
children could make complaints about breaches 
across the whole spectrum of rights under the 

CRC. Before a child or their representative could 
make a complaint to the UN Committee, they 
would be required to have exhausted domestic 
remedies that are available. Ratification would 
require Australian Governments to improve 
children’s access to domestic complaints systems 
and processes. As of February 2023, 52 countries 
have ratified OP3 CRC, enabling their children to 
lodge complaints about breaches of their human 
rights to the UN Committee.571 

Recommendation 24: The Australian 
Government ratify the Optional Protocol to 
the Convention on the Rights of the Child 
on a Communications Procedure, that will 
allow children to make complaints to the 
United Nations Committee on the Rights of 
the Child about breaches of their rights. 
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5
5	What are the barriers to  

child justice and child 
wellbeing reform in Australia?

Members of the public, including victims of 
crime advocates, justice and legal experts, 
child rights advocates, and children and their 
families, have all raised serious concerns about 
current justice systems and have advocated for 
change. In addition, decades of reports from 
Royal Commissions and inquiries have identified 
problems with child justice systems in Australia 

— they are failing to protect our children and 
are failing to make the community safer. The 
kind of transformational reforms that have 
been recommended in the past are not being 
implemented. 

This section examines what stakeholders in 
submissions and consultations identified as 
barriers that need to be overcome for any 
kind of transformational reform to happen. 
Barriers include systemic racism; the way 
governments operate, such as the federal 
system of government; limited workforce 
capacity and use of punitive responses; lack of 
political commitment to evidence-based reform; 
pervasive ‘tough on crime’ rhetoric; and our 
persistent failure to make children a national 
priority. 

5.1	Barrier: Systemic racism

Addressing racism in the system is essential 
and until we get brave and address 
institutionalised racism and acknowledge 
that it’s baked in everywhere we will never 
really be able to meet the needs of our 
children.572

(a)	The legacy of colonialism

As highlighted by Save the Children in its 
submission, the intractability of ‘historical and 
ongoing systemic racism and the impacts of 
colonisation, dispossession and intergenerational 
trauma’573 are significant barriers to reform. 
This barrier speaks to issues that encompass 
more than child justice. However, stakeholders 
who raised it agreed that for as long as there 
is a failure to address the root causes of racial 
profiling and disproportionate representation 
of First Nations children in the criminal justice 
system, it will continue unabated. 574 

While systemic racism and discrimination can 
be drivers of child offending — it is the failure 
to invest in self-determination for First Nations 
communities that constitutes a significant barrier 
to child justice and child wellbeing reform in 
Australia. This barrier is singular to the lives of 
First Nations children, with one stakeholder 
pointing out that ‘no other children in this 
country live the lives of our children who have to 
deal with the horrific impact of colonisation’,575 
including disconnection from culture, language 
and kinship structures.576 Furthermore, child 
justice and child protection policies have further 
contributed to the disadvantage and trauma 
experienced by First Nations communities.577 
For First Nations women and girls, family, 
domestic and sexual violence, as well as poverty, 
homelessness, substance abuse and poor 
mental health are understood to increase their 
vulnerability to contact with the justice system.578

One stakeholder contended that ‘there is an over-
surveillance of First Nations children’579 and they 
‘encounter so much conscious and unconscious 
bias’,580 facing scrutiny in the workplace, at 
schools, in accessing health care, and the justice 
system.581 
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Furthermore, literature argues that data about 
First Nations peoples and communities have 
historically been controlled by governments and 
Western institutions. Indigenous peoples across 
the globe ‘have often been the unwilling targets 
of policy interventions with little say over the 
collection, use and application of data about 
them, their lands and cultures’.582 

In its submission to the Yoorrook Justice 
Commission on Systemic Injustice in the Child 
Protection and the Criminal Justice Systems, the 
Victorian Aboriginal Child Care Agency noted 
that First Nations peoples are one of the most 
studied populations, but with almost all research 
and data unavailable to the communities where 
they originated from.583 Current data collection 
practices fail to capture the families that are 
doing well. It was often ACCOs who are able 
to tell these positive stories because they 
have more sustained interaction and stronger 
relationships with families, but they do not have 
equal access to data about the communities 
where they operate.584 This limits their ability to 
act on the evidence.

In submissions to this project, stakeholders 
said that child justice systems themselves 
are discriminatory, and are reinforcing 
‘intergenerational cycles of disadvantage’.585 
Systemic racism is reflected in laws and policies 
that, throughout Australia’s history, have 
disproportionally criminalised First Nations 
people, which ‘undermine the wellbeing of First 
Nations children and youth and exposes them 
disproportionately to criminal justice contact’. 586 

The Law Council of Australia, for example, 
submitted that the disproportionate 
representation of First Nations young people 
in detention stems from unconscious bias and 
institutional racism within the criminal justice 
system.587 It refers to the Australian Law Reform 
Commission’s Pathways to Justice report (2018) 
that highlights how ‘Aboriginal and Torres Strait 
Islander peoples fare worse at every stage of 
the criminal justice process, compared to non-
Indigenous people’. 588 Specifically, the report 
shows that Aboriginal and Torres Strait Islander 
peoples were seven times more likely to be 
charged with a criminal offence and appear 
before the courts, 11 times more likely to be held 
in prison on remand awaiting trial or sentence, 
and 12.5 times more likely to receive a sentence 
of imprisonment following conviction.589

(b)	 Dominance of Western 
standards

There is limited First Nations partnership and self-
determination in child justice and child protection 
systems.590 Systemic racism manifests in a variety 
of ways, including, as noted in one submission, 
through ‘culturally insensitive laws, policies and 
procedures … embedded within our social fabric 
and institutions; in childcare, education, health, 
welfare, policing, child protection and the justice 
sector’.591

This systemic racism manifests in ‘both subtle 
and powerful ways’, including low expectations 
in the classroom, racism in the media, and 
deficit narratives propagated by institutions.592 
An extension of this can be the language and 
data used. The Yoorrook Justice Commission 
noted that the ‘deficit data focused on First 
Peoples disadvantage, disparity and deprivation’ 
characterises current and harmful ways of 
working with First Nations communities.593 

In educational settings, where all children 
should be safe to explore their world, to 
learn, and to develop socially, First Nations 
children face ‘continuous and pervasive 
influences of Eurocentric supremacy and the 
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consequent racism, marginalisation, social 
inequity, loss of identity and culture and issues 
of intergenerational trauma’.594 Research over 
20 years has found that Aboriginal youth and 
their families:

continue to experience racism in the 
educational system in the form of 
discrimination from teachers, media and the 
school materials that position Aboriginal 
people as inferior and the projection of low 
expectations of success. Added to these 
projections of white dominance through 
the extensive erasure of Aboriginality that 
occurs in classrooms through a colonial 
curriculum. These conditions are impacting 
classroom engagement and are placing 
Aboriginal students in a space where they 
are excluded in both subtle and powerful 
ways.595 

The Salvation Army submitted that the 
child justice system as it stands fails to fully 
acknowledge — and is indeed often in direct 
conflict with ‘the strengths of Aboriginal 
and Torres Strait Islander culture … including 
kinship systems, cultural values and cultural 
law, which have been broken down through 
intergenerational cultural genocide’.596

The intergenerational nature of systemic 
racism and discrimination means that unless 
it is addressed, and we overturn the effects of 
assimilation polices over the last 200 years,597 
the cycle will go on and continue to prevent 
meaningful change for First Nations children.

(c)	 Poor resourcing of First 
Nations community-controlled 
organisations and solutions

Failure to acknowledge systemic racism and 
its impacts impedes action to overcome it, as 
well as preventing realisation of cultural rights, 
non‑discrimination and equality. In Australia, one 
of the ways this is manifesting is in the level of 
support provided to First Nations community-
controlled organisations. As SNAICC points out, 

‘ACCOs are doing some of the most impactful 
work for children and families unfunded’.598 
There is inadequate investment in community-
led solutions to child justice problems with 
ACCOs being ‘chronically underfunded’.599 With 
its pervasive focus on institutional responses, 
particularly the detention of children, 

the current funding and service provision 
does not demonstrate the recognition of 
and the call for community-led and place-
based approaches to address Indigenous 
youths’ specific developmental and 
cultural need … This raises the question of 
whether funding non-Indigenous NGOs for 
downstream preventive programs is the 
most effective way of delivering services 
and achieving the best outcomes for 
Indigenous youth.600

Furthermore, existing programs are disparate and 
not designed by the communities that need them. 
SNAICC submitted that the bulk of the money 
still bypasses ACCOs who are best placed to 
provide early support.601 Deadly Inspiring Youth 
Doing Good provides an interesting case study of 
this through their Cairns Atlas.602 It shows that:

ACCOs provide proportionally more high 
intensity services, that is services related to 
youth justice, child safety and mental health. 
Approximately two-thirds of Indigenous 
youth services are high-intensity support 
services for children already experiencing 
difficulties related to youth justice, child 
safety, or mental health. As such, ACCOs 
provide proportionally more downstream/
crisis intervention than upstream/wellbeing 
support.603 

However, the more general preventative 
wellbeing services, that should be closely 
aligned with an Indigenous social and emotional 
wellbeing model of care, are being delivered by 
non-Indigenous non-government organisations 
(NGOs). These services are usually provided 
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without First Nations communities or ACCOs 
contributing to program design or the provision 
of culturally safe services.604 In SNAICC’s 
Stronger ACCOS, Stronger Families Final Report, 
a participant said: 

I am so disappointed when the funding 
comes through a non-Indigenous 
organisation, by the time the funding gets 
to us we are being told how to use it and 
we try to run the programs their way, but it 
doesn’t work for our communities and then 
we don’t get the program numbers because 
people don’t want to come.605

A key part of this dynamic is that ‘the current 
system benefits those who have funding’.606 
This is not just about the amount of money for 
services. Competitive grant and tender processes 
disadvantage ACCOs, because ‘larger non-
Indigenous organisations have the advantage of 
economies of scale that can mean lower costs’,607 
even if they may not be culturally safe or 
responsive. This dynamic means that innovative, 
community-led programs are overlooked in 
favour of high-profile NGOs in any competitive 
bidding process. The funding that is allocated to 
ACCOs is often delivered: 

under strict programmatic guidelines, 
meaning that funding can only be 
used under pre-determined activities 
and timeframes. In most cases these 
guidelines do not cover the type of support 
that ACCOs know are most useful and 
effective.608

SNAICC also explored this in Stronger ACCOS, 
Stronger Families, where a participant noted that:

the reliance on the ACCHO to do the work 
is a frequent experience, where Indigenous 
funding sits within a non-Indigenous 
agency and there are no established trust 
or community connections and the model 
is not culturally responsive, the community 
does not engage (unless facilitated by the 
ACCHO).609

In addition to systemic racism, poor resourcing 
of ACCOs is compounded by other barriers, 
including fragmentation of government policy 
and departments and lack of political will. This 
leaves ACCOs underfunded and First Nations 
children and families without the supports they 
need. 

Government agency values don’t align 
with ours culturally and don’t give us the 
autonomy to how we need to work.610

5.2	Barrier: The way 
governments operate 

Government policy-making and service 
delivery is siloed by ministerial and 
departmental portfolio and programs 
rather than organised around people, 
communities and outcomes.611

No agencies seem to link together well.612

Fragmentation and siloing of government 
departments, within and between jurisdictions, 
was raised frequently by stakeholders as a 
systemic barrier to protecting rights and 
wellbeing of children and young people,613 and 
a barrier to reforming laws, policies and practice. 
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One stakeholder argued that that there is 
currently an ‘inability to prioritise youth justice 
because of the way we actually structure our 
public service’.614 

To date, reform efforts have focused primarily 
on what can be done within the existing child 
justice systems — to apprehend, divert, prosecute, 
sentence, detain and release — rather than 
looking at what other departments and service 
systems can do to address the multiple and 
intersecting needs of children and to prevent 
offending and reoffending. 

Numerous reports have pointed to the need 
for whole-of-government action on reform. For 
example, the Atkinson Report highlighted the 
potential benefits of a ‘high level, collaborative 
strategy to tackle youth crime at a national 
level’ in order to enable systemic change in a 
bipartisan matter.615 The SCAG MACR Working 
Group report identified that ‘almost all of 
the underlying causes of negative behaviour 
displayed by children lie beyond the reach of the 
youth justice system’.616 However, ‘youth crime’ is 
still regarded as a problem for the justice systems 
to solve alone.

(a)	 Limited youth justice system 
engagement with health, 
education and social service 
systems

Stakeholders agree that there is a distinct ‘lack 
of coordination among agencies’,617 which is a 
‘massive issue’.618 For example, the child justice 
system often operates in isolation from other 
systems, such as child protection and mental 
health services, leading to fragmented and 
ineffective support for children and young people 
who have multiple and intersecting needs.619 
Currently, Victoria and the Australian Capital 
Territory are the only jurisdictions in which child 
justice legislation and child protection legislation 
are merged.620 

The lack of co-ordination across these systems 
is a barrier to multi-sectoral and multi-agency 
reform.

Silos in service delivery lead to children falling 
through the gaps, which can lead to preventable 
child justice involvement621 and further harm to 
children. This risk cannot be overstated, and the 
‘large crossover between children in contact with 
both child protection and youth justice systems 
is particularly damning’.622 These ‘cross-over 
kids’, 623 are disproportionately represented in 
the child justice system. Many of these children 
start in the child protection system because they 
are at risk of harm. They ‘frequently come from 
backgrounds characterised by intergenerational 
poverty’624 and are ‘often vulnerable victims’.625 
Child protection systems are overwhelmed and 
there is a lack of coordinated responses for these 
children who have experienced developmental 
trauma and childhood adversity.626 

The pathway from residential out-of-home care 
to child justice system involvement was raised 
repeatedly by children and young people in 
consultations. Reform to the child protection, 
health and education systems is needed to 
ensure that children’s safety and wellbeing 
needs are met, and ‘so that it does not set 
children up to be funnelled into the child justice 
system and on a pathway to recidivism and poor 
wellbeing’.627 

‘Poor cross-agency communication and poor 
decision-making processes and accountability’ 
are recurring problems in the child justice system. 
628 The budget bidding processes internal to 
government typically do not require or support 
shared responsibilities across portfolios.629 There 
can be barriers to data and information sharing, 
which can further impede multidisciplinary 
efforts.630 

The lack of cross-departmental cooperation can 
present obstacles in court, with one stakeholder 
explaining that children have separate legal 
representatives for hearings in Children’s Court 
care and protection, and another for criminal 
matters, and information from the two systems 
cannot be shared across those systems.631 In 
contrast, New Zealand has special ‘cross-over’ 
court hearings, and for all youth court hearings, 
officers from education, health, child protection 
and youth justice departments are present, 
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along with cultural advocates, providing a 
multidisciplinary team to assist the court and the 
child.632

(b)	The federal system 
of government

Some stakeholders attribute inconsistent laws 
and siloed decision-making on child wellbeing 
issues to the federal system of government. For 
example, states and territories have responsibility 
for the administration of child justice systems, 
but ‘much of the broader government systems 
and funding levers that promote protective 
factors and reduce risk factors, such as health 
and education services, sit at the national level’.633 

The perception that child justice is a state issue634 
suggests the narrowest possible definition of 
‘child justice’ and overlooks the extent to which 
it is bound up in child wellbeing. Highlighting 
these various divisions, one stakeholder said that 
‘youth justice is not being viewed as a shared 
responsibility’.635

Several stakeholders pointed out that the 
fragmentation in child justice legislation has 
led to inconsistency across jurisdictions.636 For 
example, as noted in section 4.6, the minimum 
age of criminal responsibility differs between 
states.637 Another stakeholder suggested that 
while police have arrangements for some cross-
jurisdictional support services, ‘the legislation 
for each jurisdiction is quite different in how 
we support them’.638 Similarly, bail rules and 
conditions vary across jurisdictions (see 
section 4.6).

Despite Australia ratifying the CRC 34 years 
ago, the federal system continues to operate as 
a barrier to meeting our obligations to protect 
children’s rights. Our apparent inability to achieve 
coordinated evidence-based reform means 
that our most vulnerable children are falling in 
the gaps and are victims of our failure to make 
child wellbeing a national priority across the 
federation.

However, there are many examples where the 
jurisdictions are acting collaboratively to address 
complex policy problems. For example, Women 
and Women’s Safety’ is considered an issue 
of national significance and a key priority for 
National Cabinet.639 

Within criminal justice there are also examples 
of collaboration between jurisdictions, such as 
the joint operational arrangements for counter-
terrorism teams. Children who have been 
radicalised online often have complex issues 
like mental health and neurodevelopmental 
disabilities, and have disengaged from the 
education system, similar to other children who 
offend.640 However, on this issue, the federal 
system does not serve as barrier to collaborative 
action.

(c)	 Fragmented funding makes 
holistic service provision 
impossible

The problem of fragmented funding is a familiar 
barrier for child and family policy including 
child maltreatment and child wellbeing. The 
Productivity Commission’s Expenditure on 
Children in the Northern Territory Report pointed 
out that siloed decision-making had resulted in 
overlapping funding arrangements and complex 
service systems creating new problems, rather 
than resolving existing ones.641 

Similarly, the Productivity Commission’s Mental 
Health Inquiry Report642 and the Department of 
Communities and Justice (NSW) Family is Culture 
Report643 both emphasise the detrimental effects 
of siloed decision-making and investment. Rather 
than considering the needs of the whole child, 
services and systems that are supposed to be 
supportive are fragmented in their responses. 
This seems to serve the internal administrative 
needs of government, rather than the needs of 
the child and their family. Systems are service-
centred, not person-centred,644 operating in 
‘disconnected ways that are not centred on the 
needs and circumstances of the children and 
young people they should be serving’.645
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We have 20 – 30 services here – but it’s 
all tick and flick. They give you about 
5 minutes, and they don’t speak to each 
other so they’re working with the same kids 
so that they can reach a threshold of the 
number of kids.  

—Family or community member

To secure government funding, organisations 
often are required to design programs that align 
with the priorities of government departments,646 
which can limit their ability to establish jointly 
funded arrangements. This also limits flexibility in 
program design and collaboration across sectors, 
reducing holistic support for children.647 This also 
serves to constrain innovation as organisations 
are unable to get funding for solutions that go 
beyond the goalposts set by governments.648

According to one submission, funding for child 
justice initiatives is not flexible enough to provide 
for long-term investment in education and 
employment programs and partnerships between 
mainstream and community-led initiatives for 
children and young people.649 

The way that governments work is itself a barrier 
to reform because it does not put the child and 
their family, and the community in which they live, 
at the centre of policy. 

5.3	Barrier: Limited workforce 
capacity and use of 
punitive responses

Stakeholders criticised the ‘limited knowledge 
of workers’,650 particularly around the provision 
of trauma-informed care and cultural awareness. 
It was highlighted that while some service 
providers used child-centred and child rights 
approaches, the institutional cultures of child 
justice workforces typically did not allow for 
this, with punitive measures being the default 
position for first responders and custodial staff. 
Stakeholders explained that this was in part 
due to chronic workforce turnover and under-
resourcing, limiting the sector’s ability to provide 

basic services and supports, let alone upskill or 
implement the latest best practice. 

(a)	 Punitive measures are 
the default 

First responders and frontline service providers 
fail to use options which limit or prevent 
incarceration. The Aboriginal Legal Service (NSW/
ACT) Limited stated:

Police often fail to use diversionary options 
with Aboriginal and Torres Strait Islander 
children and young people, those with a 
disability and from multicultural or multi-
faith communities. Police discretion and 
practices in Australia often undermine 
diversion from the youth justice system 
and limit the rights of children and young 
people.651

As highlighted in section 1.3, children who are 
in contact with both child protection and child 
justice systems are overrepresented in the child 
justice system. The Victorian Aboriginal Legal 
Service submitted that: 

children in care are far more likely to 
experience criminalisation for behaviours 
that would not warrant legal interventions 
for children who are not in care … this is 
because those who work in residential 
care facilities are not adequately trained 
to respond to behavioural incidents and 
instead default to calling the police … 
residential care workers don’t have the 
skills required to respond to incidents so 
instead call the police to ‘teach the kids 
a lesson’ to deter similar behaviour in the 
future.652

The Northern Territory Aboriginal Justice Agency 
and Aboriginal Peak Organisations NT observed 
that ‘custodial staff too readily resort to the use 
of force and restraint techniques’.653 However, 
while it is widely acknowledged that trauma-
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informed training can reduce the use of force on 
children in detention,654 it has been noted that 
there is little trauma informed training available, 
leading to a ‘trauma-ignorant’ workforce (see 
section 4.4).655 

One stakeholder suggested that some police 
were refusing to believe that trauma-informed 
approaches even exist.656 This way of working 
has a direct impact on children in the child 
justice system, informing their expectations 
of the system and of their own safety in 
their community. Children and young people 
spoke about the impacts on them of negative 
interactions with police (see section 3.6). 

One stakeholder said that the police needed 
to be called out for ‘discriminatory policing 
practices and outright discrimination’.657 They 
said that within the police force there is 
resistance to change, partly because of a ‘this 
is how we do it’ mentality, but also because of 
the power they have as gatekeepers within the 
system, and their political power.658 

As noted in this report, research has shown 
that punitive measures are often ineffective in 
reducing reoffending and that restorative justice 
approaches that focus on rehabilitation and 
responsibility, and that address the underlying 
causes of offending behaviours, are more 

effective in promoting positive outcomes. For 
example, a study by the National Child Traumatic 
Stress Network found that children and young 
people who received trauma-informed care had 
significantly lower rates of reoffending than those 
who received traditional punitive approaches.659 
One submission from a young person said: 

children who are new to crime are put 
in detention where they are introduced 
to repeat offenders. In detention they 
learn about more serious offending, their 
attitudes are influenced by older peers in 
detention. When they get out of detention, 
they get in contact with these repeat 
offenders and are likely to join and follow 
the more serious behaviour those peers 
engage in. Therefore, the younger children 
exposed to detention become the next 
generation of repeat offenders … Detention 
turns children into criminals.660 

The Youth Advocacy Centre submitted that the 
current punitive stance of governments will result 
in an increased rate of incarceration of children 
and young people.661 A study from Victoria 
shows that there has been a decline in the use 
of diversionary practices by police, suggesting 
that ‘more diversion could have resulted in 
substantially less repeat offending’.662 

(b)	 Workforce turnover and 
under‑resourcing

Workforce turnover was described by some 
stakeholders as being a chronic problem,663 
compromising institutional knowledge and 
children’s safety. 

A largely casualised child justice workforce, 
with limited qualifications or experience 
makes standardised training difficult,664 and in 
turn, places children at risk of further harm.665 
A casual and transitional workforce makes it 
more difficult to build relationships with children, 
and effectively support them.666 Workforce 
attrition and poor training compromises any 
efforts to ‘connect services and have family and 
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young people at the centre’, and also means 
that services need to ‘restart all the time’.667 The 
Community and Public Sector Union explained 
that for detention facility workers in particular, 
this high attrition was driven by poor working 
conditions and the self-perpetuating challenge 
of understaffed facilities.668 Assaults on staff and 
associated leave, poor mental health support 
despite vicarious trauma risks, and limited 
investment in training and upskilling for staff 
were submitted as key contributors.669

The unpredictability of funding can also 
contribute to attrition.670 For example, programs 
are sometimes piloted and then can disappear 
entirely, meaning the skills of staff, community 
linkages and accumulated body of practice 
experience are permanently lost. Similarly, when 
there are government delays in decision-making 
about the future of projects, staff and resources 
can be lost.671 This issue led some stakeholders 
to suggest that reform will be difficult because 
capacity is not widely available.672

Stakeholders also noted that no reform to the 
child justice system can be achieved without the 
requisite workforce capacity.673 They explained 
that while the responsibility for realising 
reforms and improving outcomes for children 
is often borne by staff across the sector, high 
workloads and a lack of resources have created 
unsupportive conditions for implementation. 
One stakeholder explained how pressures on 
staff who were ‘just doing what they could to 
get through the day’ led to a continuation of 
the ‘default position’ and stymied meaningful 
change.674 

Implementation of trauma-informed and 
culturally-safe interventions which require 
training and monitoring were described as 
challenging ‘in a system grappling with consistent 
workforce ”churn”… “change fatigue” brought on 
by multiple youth justice inquiries and reviews 
as well as the many traumatic stressors staff 
encounter in their everyday work’.675 

5.4	Barrier: Lack of political 
commitment to 
evidence‑based reform

There’s no incentive for any federal 
politicians right now to do anything about 
this at a national level. There’s just zero.676 

(a)	 Poor leadership and lack of 
understanding

Stakeholders highlighted the lack of political will 
to reform the child justice systems across the 
federation. Save the Children contended that 
the dominant ‘tough on crime’ narrative inhibits 
action on reform,677 while others suggested 
that the lack of will is symptomatic of a broader 
resistance to systems change within the justice 
system, 678 or a ‘lack of strong leadership and 
commitment to change’.679 

Some submissions have suggested that the 
paucity of commitment among politicians to 
improve the child justice system is due to a 
limited grasp of ‘the scale of change required 
to their systems, operations and ways of 
working …’.680 Relationships Australia also 
highlighted the ‘blocked pipeline’ of knowledge 
translation that makes evidence of what works 
inaccessible to governments and policy-makers.681 
They acknowledged that while there is evidence 
available, the unique systems across jurisdictions, 
and individualised reviews and assessments paint 
a ‘complex scene of a fragmented youth justice 
system’ and make it difficult for policy-makers to 
recognise similarities and implement necessary 
changes.682 

(b)	 No accountability to act

The election cycle is a huge barrier, the 
solutions that work take time and if 
governments were responsible for how 
things looked in 20 years it would be 
approached differently.683
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It is not just poor leadership that has inhibited 
substantive, child-centred changes to 
government policy and practice. Governments 
across Australia have been criticised for failing 
to act on recommendations from numerous 
inquiries and Royal Commissions,684 with no 
accountability for these successive failures.

As noted in section 1.2, a recent AIFS report 
showed that there had been at least 61 reports 
and inquiries into child protection and child 
justice between 2010-2022, producing 3,005 
recommendations for reform of the systems.685 
Moreover, it showed that only 2% of these 
recommendations pointed to the need to monitor, 
consider and/or address the recommendations 
arising from previous inquiries or reports.686 
Further, AIFS noted that relevant governments 
responded to just over half (51%) of the reports 
and inquiries in some way.687 

The very limited response by governments has 
been criticised by Dr Sharynne Hamilton and 
Dr Raewyn Mutch, who said:

the impunity and failure to implement 
recommendations resulting in ongoing 
mistreatment of children by and within 
justice systems can appear as intentional 
disregard of clear and detailed instructions 
to do differently; the harmful practices are 
malignant to the children involved with 
justice services for their lifetime. Ultimately, 
it demonstrates an ongoing lack of political 
will and courage to do things differently.688

Dr Garner Clancey and Laura Metcalfe suggest 
that the plethora of reports have created a 
‘crowded policy space’, making prioritisation 
difficult. 689 They conclude that ‘fatigue can arise 
in this context’, and that: 

meaningful change is difficult to 
achieve at the best of times, let alone 
when confronted with a volley of 
recommendations arising from diverse 
agencies in a short period of time.690

This is in line with the views of one stakeholder, 
who pointed out that short-term political cycles 
mean that ‘governments baulk at taking a child 
rights approach’,691 which requires long term 
investment. Often, ‘they say they want to hear 
the voice but rarely follow through with the 
programs’. 692 Several stakeholders supported 
this view, saying that rights-based reform is 
outweighed by political considerations.693 

Stakeholders have drawn attention to the 
fact that there is ‘ample evidence of positive 
outcomes in child justice reform, but any action 
based on that evidence is hindered by a lack of 
political will’.694 

Youth justice is frequently politicised in 
such ways that short term calculations, 
populist imperatives and electoral anxieties 
carry more weight than scientific evidence, 
accumulated knowledge and the lessons 
that derive from practice experience/ 
wisdom.695

The Northern Territory Legal Aid Commission 
contended that ‘people in power have neglected 
the evidence about what actually works to 
reduce crime’.696 The political will for long-term 
change that benefits children is not there, and 
there are no accountability mechanisms,697 such 
as an independent monitoring mechanism, to 
hold governments accountable for responding to 
inquiry recommendations and to the evidence. As 
one judicial officer said, it ‘requires political will 
to make the investments and make the changes 
that are required. It’s as simple and as difficult as 
that’.698

(c)	 Resistance to acting on 
the evidence 

Concerted evidence-based action is limited 
among policy makers and some service providers, 
with inconsistency compromising ‘integrity and 
quality of practice’.699 One stakeholder suggested 
that it is ‘naïve’ to suggest that policymakers do 
not know the evidence.700 They do, but ‘it’s a 
broader political issue’, and broader actions that 
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target the drivers of crime are not prioritised. 
Another stakeholder described a paradigm 
within the system ‘where we know what to do 
but we don’t do it’ ,701 due to resistance from 
governments. This can lead to ‘a lot of focus from 
NGO sector on trying to bash bureaucrats over 
the head with evidence’.702 

One stakeholder argued that justice departments 
do not ‘have expertise or willingness to deal with 
child wellbeing and justice issues combined’.703 
Others pointed out that there was often 
‘resistance to change from management’.704 

There may be resistance from within the 
justice system or other stakeholders who 
may be reluctant to shift from punitive 
approaches to more rehabilitative and 
supportive approaches.705 

5.5	Barrier: Pervasive ‘tough 
on crime’ rhetoric

While there are some moderating voices, the 
media and political rhetoric in Australia is often 
dominated by harsh, punitive ‘tough on crime’ 
language, which has created a culture that 
magnifies ‘youth crime’ and demonises children. 
Stakeholders agree that the persistence of such 
narratives constitute a major barrier to child 
justice reform.

(a)	 Media and political 
sensationalism

Stakeholders expressed concerns about harmful 
media narratives depicting vulnerable children in 
contact with the justice system.706 

Because of new technologies, there is a plethora 
of video footage available from police bodycams, 
closed-circuit television, and mobile phone 
videos on social media. Children’s offending 
is often sensationalised in the media, with 
techniques like repeatedly showing old footage 
when ‘youth crime’ topics are being discussed. 
Some images of children can include identifying 

features and may depict them and others in 
distressing circumstances. 

Media cycles can influence ‘reactive decision-
making based on single incidents which receive 
intense media attention’.707 In these cases, the 
exceptions are ‘put forward to the public as 
the norm and that is the basis upon which the 
Government gets its social licence to progress 
punitive law reform’.708 

Stakeholders said that governments respond to 
alarmist media-driven public sentiment about 
certain incidents with knee-jerk, unevidenced 
‘tough on crime’ measures.709 Decision-making 
about critical policy and legislative reform then 
focuses on political rather than evidence-based 
policy outcomes.710 

For example, in March 2023, the Premier of 
Tasmania adopted ‘tough on crime’ rhetoric while 
on the campaign trail, announcing a new strike 
force to target ‘juvenile career criminals’.711 This 
was countered by the Tasmanian Commissioner 
for Children and Young People as showing 
‘blatant disregard for the rights of children and 
our obligation as adults to care for them and to 
support their development’.712

‘Tough on crime’ narratives dehumanise and 
demonise children and young people and fuel 
misguided assumptions about why children 
and young people offend.713 One young person 
said that ‘the news just reports the “bad shit”, 
nothing about the health of kids who do crime 
or those that are at-risk of doing crime’. There is 
failure to see crime committed by children as a 
symptom of social determinants and no impetus 
to prioritise family wellbeing as the single 
most protective factor in the life trajectory of 
children.714 

However, techniques used by the media in 
their reporting on children in contact with 
the law can give rise to a more generalised 
fear within sections of the community, which 
can be exploited by politicians and media 
conflating community safety with punishment 
and detention of children. This sentiment can 
be intensified through social media platforms 
and lead to vigilante sentiments and behaviour, 
particularly towards First Nations communities.715 
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Media discourse ‘both reflects and influences 
public discourse’,716 and child justice gets caught 
in a ‘tough on crime’ cycle,717 or ‘as some kind of 
bogeyman’.718 Media codes of practice generally 
include safeguarding the privacy of children, 
but they do not include explicit protections 
for children in contact with the child justice 
system. Reform in this area is difficult due to the 
complex regulatory framework around media. 
Furthermore, enforcement of existing codes 
of practice and codes of conduct is largely 
reliant on complaints processes, not proactive 
protection. 

The politicisation of youth, justice and 
youth crime in general is a huge barrier 
to reform.719

Stakeholders called for more effective guidelines 
or regulation of the media,720 which would need 
to be consistent across broadcasters, press 
outlets and social media platforms.721 This 
could be in the form of national guidelines or 
a statement of general principles, grounded in 
child rights, covering issues including privacy, 
reporting on people in distress, and child 
vulnerability in the justice system. These could 
be informed by existing guidelines, such as those 
on family, domestic and sexual violence,722 which 
guard against victim blaming, industry codes of 
practice,723 and the United Nations Children’s 
Fund (UNICEF) guidelines and principles for 
journalists reporting on children’s issues.724

Academics also suggested that the media would 
be important in any public education efforts, and 
that there would be ‘potential for academics to 
use the media in a positive way in this space’.725 

(b)	 Community attitudes

A number of stakeholders spoke about the role 
of community attitudes as a barrier to child 
justice reform. Micah Projects, for example, 
argued that ‘the perpetuation of sensationalised 
messaging and misinformation through the 
media has negatively impacted the community’s 
relationship with young people’.726 Another 

stakeholder suggested that ‘people who don’t 
live and breathe this work every day’ do not 
understand what drives children to offend, 
leaving ‘the view that these young people are out 
of control and they need a harsh consequence to 
learn from their behaviour’.727

Phronesis Consulting submitted that: 

The majority of the general population has 
limited understanding as to the ineffective 
nature of punitive measures, particularly 
with regards to childhood development and 
behaviour and this needs to be addressed 
in order to gain more public support for 
such measures to be taken. Public support 
would also address the ability of different 
political influences and agendas which are 
often exacerbated by media reporting.728

It is beyond the scope of this project to measure 
community attitudes. However, research by 
the Insight Centre suggests that there is some 
community disillusionment with ‘tough on 
crime’ policies.729 Evidence of non-punitive 
solutions reducing recidivism,730 which could 
actually help to strengthen community safety,731 
is not as prevalent in media reporting as the 
sensationalised reporting of isolated crimes.

While community concerns about personal safety 
are real and the voices of victims need to be 
heard, victims of crime advocates interviewed 
for this report also expressed frustration that 
their calls for more effective prevention and 
early intervention were not being acted on by 
governments. One stakeholder explained that 
governments have ‘got to do more’ to provide 
early intervention and meet basic needs of 
children at ‘the front end’.732 

However, fear within sections of the community 
and negative societal attitudes can be exploited 
by politicians for short term political gain. 
Longer-term policy reform based on evidence is 
a ‘harder sell’, and so the public doesn’t get to 
hear what needs to be done, based on evidence 
of what works to reduce youth crime and keep 
the community safer. 
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In consultations, one child said that ‘politicians 
just want to raise awareness about the laws 
they are making to make themselves look good’. 
Rather than seeking solutions that involve all of 
the community — including children who offend 

— the political response is to cut out the child, 
irrespective of their needs and rights, under the 
guise of keeping the community safe. 

Employing a child rights-based approach and 
focusing on community safety are not opposing 
goals.733 A mindset that pits community safety 
against child rights fails to recognise that child 
wellbeing is critical for ‘short-term and sustained 
community safety’.734 

The politics of fear is detrimental to the wellbeing 
of marginalised children. It prevents rehabilitation 
and does not foster restorative justice between 
victims and offenders. All that may be gained by 
this rhetoric is votes.735 

In the absence of ‘greater investment in multi-
disciplinary research that includes public 
education intervention’,736 this barrier will 
continue to dominate.

(c)	 Detention as the default 
measure

The over-use of incarceration in the NT has 
been fuelled by a politicised approach to 
justice policy.737

Negative attitudes and the persistent youth 
crime crisis narrative often reinforce the idea 
that incarcerating children is the only way to 
break the cycle of crime,738 and for them to ‘learn 
their lesson’.739 Some argue that they should be 
detained ‘for their own good’, in ‘correctional 
facilities’.740 ‘Tough on crime’ often becomes 
synonymous with ‘detention’. Detention as a 
consequence is easily understood by the public.

It is the expression of ‘carceral logic’, which is 
‘a punishment mindset that views retribution 
and control, including by physical constraint 
(e.g. imprisonment), surveillance (e.g. electronic 
monitoring via ankle bracelet), or violence, as 
central components of a public safety system’.741 
Historically, deprivation of liberty has been the 
logical response to crime, irrespective of the age 
or capacity of the offender. Crime is dealt with by 
removing the offender from the community. 

This often leads to the public perception 
that detention is the only way to change the 
behaviour of children and make the community 
safer, which may also explain the refusal of 
bail and a reluctance to prioritise diversionary 
practices. 

The Office of the Children’s Commissioner in the 
Northern Territory in its submission pointed out 
that these perceptions seem to be particularly 
strong in relation to First Nations children.742 
For example, the overuse of incarceration in 
the Northern Territory has been fuelled by a 
politicised approach to justice policy,743 with 
successive Northern Territory governments from 
each side of politics competing to promote a 
‘tough on crime’ agenda and labelling options 
such as diversion and therapeutic detention 
models as being ‘soft on crime’.744 There may be 
no votes for politicians promoting child rights,745 
but there is a perception that there are ‘lots of 
votes in locking children up’,746 particularly First 
Nations children. 

Relationships Australia argued that First Nations 
children are often used as political scapegoats, 
weaponised in political attempts to appear tough 
on crime.747 Often these approaches are knee-jerk 
reactions to heightening community or media 
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opinions rather than evidence-based responses 
to social issues.748 

Detention is considered a fundamental aspect 
of child justice systems in Australia. Ongoing 
investment in detention — illustrated by the 
recent opening of Cherry Creek Youth Justice 
Precinct in Victoria,749 the reopening of the 
refurbished Alice Springs Youth Detention 
Centre,750 the development of a new child justice 
facility in Darwin,751 and the announcement of 
a new child detention facility at Woodford in 
Queensland752 — enforces the paradigm. Australia 
continues to move in the opposite direction to 
other countries that have explored alternative 
approaches (see sections 4.1, 4.2 and 4.3).

(d)	 ‘Responsibilisation’ of children

The ‘tough on crime’ language has the effect 
of blaming children directly for their crimes. 
It overlooks research about the developing 
capacity of the child and the notion that a child’s 
capacity increases as they approach maturity. 
The ‘tough on crime’ language ‘responsibilises’ 
children.753 

Orygen’s submission points out that the singular 
focus on individual young people and their 
actions ‘ignores the systemic issues that impact 
communities, families, and young people’. 754 The 
submission goes on to suggest that this language 
has the effect of politicising ‘responsibilisation’ 
and effectively absolving government of their 
role and duty to children. 

One stakeholder has suggested that it is 
politically advantageous for politicians to use 
this rhetoric to shift blame away from systems 
and institutions within their spheres of influence. 
They argue that this occurs because ‘it’s not an 
easy sell for politicians to say they have failed 
those kids, those families’.755 While politicians 
‘should be accountable for where they have failed, 
including the political motivations for failed 
approaches,’ politicians address upstream system 
failures ‘by shifting accountability onto our most 
marginalised individuals, through our policing, 
other first responders, courts and prisons’.756

For example, in the debate on raising the 
minimum age of criminal responsibility, the 
Leader of the Opposition in the Northern 
Territory is calling for the age to be lowered 
again so that children ‘are accountable’ for 
their actions.757 Likewise, the Victorian Shadow 
Attorney-General said that ‘raising the age of 
criminal responsibility to 12 will mean that 10 and 
11-year-olds who knowingly commit crimes … will 
have no legal accountability for their actions’.758 

The pervasive ‘tough on crime’ rhetoric 
demonises children, and excuses governments 
that have failed to reform the systems that are 
meant to help children and their families. 

5.6	Barrier: The rights and 
wellbeing of children are 
not a national priority

Children and young people are not 
respected or taken seriously as rights-
holders.759

One of the key barriers to reform of child justice 
systems in Australia is a culture that does not 
prioritise the rights and wellbeing of children. 
This culture is reflected in our persistent failure 
to embed children’s rights in laws, policies 
and practice. Despite Australia’s obligations 
to protect children’s rights set out the CRC, 
there is limited implementation of child rights 
into Australian laws, and, in practice, the value 
of applying a child rights approach to policy 
is not well understood. Further, governments 
successively fail to recognise the needs of 
children most marginalised, continuing to apply 
harmful and punitive laws and policies. 
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(a)	 Limited commitment to 
international child rights 
obligations in laws and 
policies

Despite ratifying the CRC in 1990, Australia 
has not created legislation that entrenches the 
CRC in our laws and policies, unlike some other 
Western countries (see section 2.4).

For example, despite being one of the key 
principles under the CRC, the best interests 
of the child principle (Article 3, CRC), is 
inconsistently applied in laws and policies that 
relate to child justice and child wellbeing across 
Australia (see section 4.6). Stakeholders maintain 
that governments in Australia are ineffective in 
applying this principle in policy, and do not take 
the commitment seriously.760 One submission 
pointed out that while the best interests principle 
is referred to in the National Framework for 
Protecting Australia’s Children 2021-2031,761 it 
fails to define what it is and does not discuss how 
to implement it.762

Little attention is given to understanding 
and educating state actors about the 
Convention [on the Rights of the Child], 
and ways for effectively enacting the 
principles of the Convention in federal and 
state government systems. This is a critical 
gap in the education of those responsible 
for administering child protection, criminal 
justice, health, education, and social 
services.763

The submission also questioned whether 
obligations under the CRC are well understood, 
particularly by those who have direct contact 
with children — social workers, teachers, police, 
and court workers — arguing that the principle 
of ‘best interests of the child’ is not applied in 
practice.764 For example, only half of First Nations 
children in out-of-home care are placed with First 
Nations carers,765 despite obligations to adhere 
to the Aboriginal Child Placement Principle, and 
in keeping with Articles 7 and 14 of the UNDRIP, 
and Article 30 of the CRC.

We see and hear very little that truly 
pays attention to the ‘best interests’ 
of children.766

Australia’s limited commitment to child rights is 
also demonstrated by our failure to implement 
the recommendations of the UN Committee, 
including removing the reservation to Article 
37(c) of the CRC, and ratifying the Optional 
Protocol on a Communications Procedure (see 
section 4.6).

This lack of engagement with international 
commitments shows that there is a poor 
culture of upholding child rights in Australian 
policymaking. This absence:

manifests in the ongoing significant 
violations of rights seen in youth justice 
and child wellbeing broadly across 
Australia, and in the lack of direction and 
accountability by governments to address 
these violations.767

(b)	 Failure to recognise harmful 
aspects of detention

Although there have been decreases in the 
numbers of children in detention over the last 
five years (section 1.3), the principle of last resort 
is not being implemented in any sustainable way 
and is actively undermined by bail and other laws 
(see section 4.6).

Despite what we know about the harmful 
aspects of incarcerating children, we continue 
to exercise ‘carceral logic’ and a default punitive 
approach. Detention is applied as a first rather 
than as a last resort, suggested by the fact that 
80% of children in child justice detention are still 
unsentenced.768

Incarceration has negative outcomes for 
children769 and makes the community less safe.770 
According to one submission, punitive measures:

	� can trigger or exacerbate their trauma and 
lead to further disengagement from society
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	� can deteriorate youth mental health by 
increasing feelings of isolation, hopelessness, 
and depression

	� can undermine the potential for rehabilitation 
and positive outcomes for young people.771

Save the Children submitted that incarcerating 
children results in the criminal justice system 
itself retraumatising children while failing to 
respond to the impacts of trauma, medical and 
developmental challenges, and institutional 
racism.772 These adverse childhood experiences 
and intergenerational trauma ‘correlate with 
worse health and social outcomes across their 
life course’.773

Furthermore, stakeholders spoke of how the 
use of carceral logic carries additional historical 
weight for First Nations people — from colonial 
policies of control through to the Stolen 
Generations to the over-surveillance of children 
and young people774 — which affects other areas 
of their lives, such as in the workplace.775 This is 
regarded as ‘further punishment of Aboriginal 
and Torres Strait Islander families and their 
experiences of disadvantage, vulnerability and 
trauma’.776

(c)	 A culture of punishing the 
most marginalised children

Acknowledging the social drivers of contact 
with the justice system as outlined in section 1.3, 
stakeholders identified the ways in which the 
child justice system exacerbates disadvantage 
and vulnerability. Dr Sharynne Hamilton and 
Dr Raewyn Mutch highlighted that: 

Talking about youth justice obfuscates 
violations and silences the lived reality. 
Youth justice is not about youth nor is 
it about justice. The term youth justice 
obfuscates that it is children who are 
incarcerated. Children as young as 10 years. 
There is no justice for incarcerated children; 
their lived realities have been iterative 
injustices across their life-course and 
across nearly every domain of their lives. 
Incarcerating children does not address the 

embodied harm of their lived injustices nor 
remediate the behavioural consequences of 
those lived harms.777

Orygen submitted that:

Persisting with the youth detention model 
is not going to solve the systemic issues 
that contribute to offending behaviour. 
Building new detention centres based on 
the same out-dated model is not going to 
change the experience of young people 
or staff. The rhetoric of providing trauma-
informed care is empty as long as the 
environments themselves are trauma-
inducing.778

Save the Children argued that the system 
is ‘not grounded in an understanding of child 
development and the impacts of trauma’.779 
A 2018 report, Exploring the Potential of Justice 
Reinvestment in Cowra concluded that ‘until 
funds are excised out of policing and the criminal 
justice systems, and transferred to community-
based social services, health and education 
services, the ‘best interests of the child’ will not 
even begin to be addressed’.780 

One stakeholder suggested that this shift is 
complicated by different understandings of 
prevention and early intervention.781 Prevention 
and early intervention must address the social 
determinants, and currently this is not occurring. 

Overcoming these and other barriers to reform 
will require bold leadership that is guided by 
evidence and a commitment to human rights. 
These barriers are persistent and entrenched 
and will not be addressed by a business-as-usual 
approach.
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6
6	Conclusion

Current approaches to addressing ‘youth 
crime’ in Australia demonstrate that we have 
misunderstood the core nature of this problem. 
By helping earlier, maltreatment of children in our 
communities and in the child justice system can 
be prevented—we cannot police our way out of 
this situation.

Children and young people in this report 
spoke about how offending by children can 
be prevented. Their insights reinforce that 
crime committed by children is a symptom of 
childhood needs not being met.

As one child said during the consultations, adults 
should ask children who commit offences ‘why 
they are doing something’ and ask ‘how can 
I help?’.

Children and young people’s solutions were 
about improving their wellbeing across all 
aspects of their lives. Many spoke about wanting 
family support and a safe home. They want to 
feel they belong at school, and to have training 
opportunities and to get a job. Some described 
accessible health services, including mental 
health support. They wanted to be connected 
to their culture and to be active participants in 
their communities. Children and young people 
also wanted to feel safe and valued in their 
community. They want to feel they belong.

However, as described in this report, many 
children in the child justice system have 
multiple and intersecting needs, such as poverty, 
homelessness, neurodevelopmental disabilities, 
learning problems and mental health issues. They 
often come from families who are struggling with 
intergenerational disadvantage, marginalisation, 
racism, and complex problems like family, 
domestic and sexual violence, and substance or 
gambling addictions.

These are our community’s most vulnerable 
children, and we have been unable to help them 
because of upstream systems failure. 

Health and education, which are meant to be 
universal systems, are out-dated and not fit-
for-purpose for children with multiple and 
intersecting needs and their families. The 
children in this report, who most need help, are 
underrepresented in those upstream systems, 
and they miss out on getting help. For example, 
if a child is suspended from school, or has 
disengaged from school because of learning 
problems, they are lost to the education system. 
We need to ask ourselves why do we accept such 
health and education inequity in Australia, while 
continuing to spend extraordinary amounts on 
criminalising the children who have fallen in the 
gaps?

Business-as-usual methods perpetuate 
intergenerational harms with increasing costs for 
the community in the future.

Offending by children is a symptom of underlying 
causes we are failing to address. A public health 
approach to address the social determinants of 
justice requires upstream reform to improve child 
health, learning and wellbeing.

This report points to the need for governments 
and the community to pivot towards a different 
approach. Transformational change is needed. 
This will require making child wellbeing a national 
priority, as we have done for other crises, such as 
‘Women’s Safety’.
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Reform of child justice systems requires all jurisdictions to 
come together in a National Taskforce for reform of child justice 
systems to build a national roadmap for reform based on 
evidence. Effective evidence-based reform would be supported 
by establishing a Minister for Children, a Ministerial Council for 
Child Wellbeing, and legislation to strengthen accountability for 
the rights and wellbeing of Australia’s children.

A national approach to child justice and wellbeing reform 
requires political will at all levels, and a willingness to see that 
this requires whole-of-government commitment. 

The human rights and wellbeing of children must be made 
a national priority to ‘create a more humane and socially just 
system of youth justice in Australia’,782 and in doing so create 
a safer community for us all.
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Appendix 1: Key child rights relevant to child justice in Australia
The UN Convention on the Rights of the Child (CRC) is the main human rights treaty for children. 
Four main principles guide the CRC: 

Some other important rights for children involved in child justice (in the CRC and other treaties):

International Covenant on Civil and Political Rights (ICCPR), International Covenant on Economic, Social and Cultural Rights (ICESCR), 

Convention on the Rights of Persons with Disabilities (CRPD), United Nations Declaration on the Rights of Indigenous Peoples (UNDRIP)
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Appendix 2:  
Key international human rights treaties and 
instruments relevant to child justice in Australia

Relevant international human rights treaties or 
declarations that Australia has ratified or agreed 
to uphold:

	� Convention on the Rights of the Child (CRC)1

	� Convention against Torture and Other 
Cruel, Inhuman or Degrading Treatment or 
Punishment (CAT)2

	� Optional Protocol to the Convention against 
Torture and Other Cruel, Inhuman or 
Degrading Treatment or Punishment (OPCAT)3

	� International Covenant on Civil and Political 
Rights (ICCPR)4

	� International Covenant on Economic, Social 
and Cultural Rights (ICESCR)5

	� International Convention on the Elimination 
of All Forms of Racial Discrimination (ICERD)6

	� United Nations Declaration on the Rights of 
Indigenous Peoples (UNDRIP)7

	� Convention on the Rights of Persons with 
Disabilities (CRPD)8

	� Convention on the Elimination of All Forms 
of Discrimination against Women (CEDAW)9

Relevant international standards and rules that 
provide guidance on international treaties: 

	� United Nations Standard Minimum Rules for 
the Treatment of Prisoners (Nelson Mandela 
Rules)10

	� United Nations Standard Minimum Rules for 
Administration of Juvenile Justice (Beijing 
Rules)11

	� United Nations Guidelines for the Prevention 
of Juvenile Delinquency (Riyadh Guidelines)12

	� United Nations Rules for the Protection of 
Juveniles Deprived of their Liberty (Havana 
Rules)13

	� United Nations Standard Minimum Rules for 
Non-Custodial Measures (Tokyo Rules)14
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Appendix 3: List of key state, territory and 
commonwealth government child justice related 
strategies and initiatives

Jurisdiction Key child justice strategies and examples of other interrelated initiatives

ACT
	� ACT Closing the Gap Implementation Plan

	� ACT Aboriginal and Torres Strait Islander Agreement 2019–2028 

	� Next Steps for Our Kids 2022–2030, ACT strategy for strengthening families 
and keeping children and young people safe, ACT Government, June 2022 

	� RR25BY25 Reducing Recidivism in the ACT by 25% by 2023, 2020 to 2023, 
Justice and Community Safety, ACT Government

NT
	� Northern Territory Youth Justice Strategy 2023–2033, Territory Families, 
Housing and Communities, NT Government 

	� Closing the Gap – NT Implementation Plan

	� 10-Year Generational Strategy for Children and Families in the NT (2023–2033)

	� NT Aboriginal Justice Agreement 2021–2027 

	� Education NT Strategy 2022–2031

	� NT Child and Adolescent Health and Wellbeing Strategic Plan 2018–2028 

	� NT Disability Strategy 2022–2032 

	� NT Housing Strategy 2020–2025

NSW
	� Youth Justice Disability Action Plan 2021–2024

	� Department of Justice Multicultural Plan 2022–2025

	� NSW Implementation Plan for Closing the Gap

	� National Strategic Framework for Aboriginal and Torres Strait Islander Peoples’ 
Mental Health and Social and Emotional Wellbeing 2017–2023

VIC
	� Youth Justice Strategic Plan 2020–2030

	� Wirkara Kulpa – Aboriginal Youth Justice Strategy 2022–2032

	� Burra Lotjpa Dunguludja – Victorian Aboriginal Justice Agreement 

	� Korin Korin Balit-Djak, Aboriginal health, wellbeing and safety strategic plan 
2017–2027

	� Wungurilwil Gapgapduir Aboriginal Children and Families Agreement 

	� Wungurilwil Gapgapduir Aboriginal Children and Families Agreement Strategic 
Action Plan 

	� Victorian Closing the Gap Implementation Plan 

	� Marrung; Aboriginal education plan 2016–2026

	� Balit Murrup Social and Emotional Wellbeing Framework 2017–2027

	� Victorian Aboriginal Economic Development Strategy 2013–2020

	� Dhelk Dja Safe Our Way: Strong Culture, Strong Peoples, Strong Families 
Agreement 2018–2028
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Jurisdiction Key child justice strategies and examples of other interrelated initiatives

QLD
	� Working Together Changing the Story: Youth Justice Strategy 2019–2023

	� Youth Justice Framework for Practice (June 2020)

	� Our Way – A generational strategy for Aboriginal and Torres Strait Islander 
children and families (2017–2037) 

	� Queensland Closing the Gap Implementation Plan

SA
	� Youth Justice State Plan (2020–2023)

	� SA Government Partnership Agreement on Closing the Gap 

	� South Australia’s Implementation Plan for the National Agreement on Closing 
the Gap 

	� Youth Action Plan 2024–2027 (under development by the Department of 
Human Services)

TAS
	� Youth Justice Blueprint 2024–2034 – Keeping children and young people out 
of the youth justice system

	� Keeping Kids Safe, A plan for Ashley Youth Detention Centre until its intended 
closure (as at 31 July 2023)

	� Tasmanian Housing Strategy 2023–2043 and Action Plan 2023–2043

	� Tasmanian Implementation Plan for Closing the Gap (2023–2027)

WA At Risk Youth Strategy 2022–2027

	� Young People’s Mental Health and Alcohol and Other Drug Use: Priorities 
for Action 2020–2025

	� State Disability Strategy 2020–2030

	� All Paths Lead to a Home: Western Australia’s 10-Year Strategy on 
Homelessness 2020–2030

	� WA Housing Strategy 2020–2030

	� Closing the Gap Jurisdictional Implementation Plan

	� Aboriginal Empowerment Strategy 2021–2029

	� Suicide Prevention Framework and Action Plan 2021–2025

	� Aboriginal Community Controlled Organisation Strategy 2022–2032
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Key Commonwealth strategies and initiatives related to child justice

Safe and Supported – the National Framework for Protecting Australia’s Children 2021–2031

Australia’s 10-year strategy to reduce the rates of child abuse and neglect and its intergenerational 
impacts.

National Plan to End Violence against Women and Children 2022–2032 

The National Plan sets out the overarching national policy framework that will guide actions towards 
ending violence against women and children over the next 10 years.

National Strategy to Prevent and Respond to Child Sexual Abuse 2021–2030 

The National Strategy is a 10-year, whole-of-nation policy framework for preventing and responding 
to child sexual abuse in all settings.

National Agreement on Closing the Gap (2020)

The National Agreement commits all Australian governments to change how they work with 
Aboriginal and Torres Strait Islander peoples and improve life outcomes, equal to all Australians. 

National Action Plan for the Health of Children and Young People 2020–2030

This National Action Plan provides national approach to improving the health outcomes of all 
children and young people.

National Children’s Mental Health and Wellbeing Strategy (2021)

The National Children’s Mental Health and Wellbeing Strategy focuses on children from birth 
through to 12 years of age and outlines the requirements for an effective system of care for 
children.

National Fetal Alcohol Spectrum Disorder (FASD) Strategic Action Plan 2018–2028

This Strategic Action Plan aims to reduce the prevalence and impact of FASD in Australia.

National Drug Strategy 2017–2026

The National Drug Strategy provides a framework for preventing and minimising alcohol, tobacco 
and other drug related health, social and economic harms. 

Australia’s Disability Strategy 2021–2031

Australia’s Disability Strategy recognises that all levels of government are responsible for supporting 
people with disability, and provides national leadership towards greater inclusion of people with 
disability.

National Aboriginal and Torres Strait Islander Health Plan 2021–2031

The Plan is the main policy document to guide all action to improve health and wellbeing outcomes 
for Aboriginal and Torres Strait Islander people. In alignment with the National Agreement on 
Closing the Gap (July 2020) this includes a strong focus on:

	� identifying opportunities to strengthen and prioritise the community-controlled health sector

	� outlining the necessary mechanisms for mainstream health services to provide culturally safe and 
responsive care.
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Key Commonwealth strategies and initiatives related to child justice

Australian Government Plan to Improve Outcomes for Aboriginal and Torres Strait Islander People 

with Disability (2017)

The Plan aims to enable Aboriginal and Torres Strait Islander people with disability to achieve 
improved life outcomes and overall social, emotional, cultural and economic wellbeing.

Early Years Strategy 2024–2034

The Australian Government has developed an Early Years Strategy, which sets out the Government’s 
vision to best support Australia’s children and their families.

National School Reform Agreement (2019–2023, extended until 31 December 2024) (Department 

of Education)

The National School Reform Agreement is a joint agreement between the Commonwealth, States 
and Territories to lift student outcomes across Australian schools.
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Appendix 4:  
Historical overview of Australia’s 
child justice system

Colonisation of Australia began in New South 
Wales in 1788, a territory which included the 
future states of New South Wales, Victoria, 
Queensland, Tasmania and parts of South 
Australia.1 

As such, Australia adopted many of the laws 
in force in England, including the laws of the 
criminal justice system, which ‘made few 
concessions to youth’.2 Children who committed 
offences were treated the same as adults; 
they were tried in adult courts and generally 
subject to the same penalties. Thus, there was 
no specific legislation or procedures for dealing 
with children as they were not recognised as a 
separate or distinct legal group.

The most important concessions which the 
English law made to children were expressed 
in two common law presumptions.3 There was 
a irrebuttable presumption that a child under 
seven years was incapable of committing a 
crime, and a rebuttable presumption (known as 
doli incapax) that applied to children between 
7 and 14 years to the same effect unless 
the prosecution could prove that the child 
understood the act to be wrong.4  

As children convicted of crimes were generally 
liable to the same penalties as adults, available 
records show they were executed, flogged, 
sentenced to transportation or to work in road 
gang’s or imprisonment.5 In the absence of 
adequate data determining the actual numbers 
of children imprisoned during that early period, 
from the available figures it seems that many 
children were incarcerated for vagrancy (a crime 
of poverty) rather than for substantive crimes.6

It was not until the mid-nineteenth century 
that Australia saw movement toward treating 
children differently from adult offenders. 
Influenced by the British reformatory movement 

thereby adapting its policies to local conditions, 
movements towards establishing a separate 
criminal justice system for children began with 
the introduction of the Infant Convicts Act 1849 
(13 Vic.No.21) which changed how courts heard 
offences related to them. This legislation applied 
to children aged under 19 years convicted of a 
felony or misdemeanour, whereby they could 
be assigned by the Supreme Court to persons 
willing to provide for their maintenance and 
education.

Shortly thereafter, the NSW Juvenile Offenders 
Act (14 Vic.No.2) 1850 led to further changes, 
the purpose of which was to ensure ‘the more 
speedy trial and punishment of juvenile offenders 
(14 Vic.No.2)’.7 The Act provided for summary 
conviction of children under 14 years charged 
with larceny and associated offences which 
‘allowed for different and lesser penalties to be 
applied to juveniles convicted of larceny than 
were applied to adults for the same crimes’.8 The 
objective of this legislation was to reduce the 
delay between a juvenile’s offence and trial and 
‘by avoiding long periods of remand in custody 
it was sought to reduce corrupting contacts with 
adult prisoners’.9

Between 1863–1874, another significant change 
occurred in Australia, with most jurisdictions 
implementing industrial and reformatory school 
Acts which established industrial schools for 
'neglected' children and reformatory schools for 
convicted children.10 However, reformatories and 
industrial schools were often combined, which 
undermined the distinction between ‘neglected’ 
children and young offenders.11 Thus, ‘the mixing 
of welfare and criminal cases within the systems 
of detention became the hallmark of dealing with 
young people in the juvenile justice system well 
into the contemporary period’.12
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The late nineteenth century saw the introduction 
of separate children’s courts across Australia: 
in South Australia in 1895 (which also applied 
to the Northen Territory); New South Wales 
and Tasmania in 1905; Victoria in 1906, and 
Queensland and Western Australia in 1907. These 
courts were established to ensure that children 
were tried separately from adults and that they 
were dealt with in a more therapeutic manner.13 
The legislation establishing these courts gave 
them jurisdiction to hear criminal matters 
(youth crime) and welfare matters (neglected 
children).14

Of note, the separation of criminal from welfare 
matters occurred in Australia from the late 1970s. 
Until the 1980s, children were deemed ‘at risk’ 
because of behaviours such as truancy and 
running away were dealt with by the Children’s 
Courts in accordance with the relevant state 
and territory legislation. This meant that these 
children could be dealt with at court and 

detained ‘for their own good’ in ‘correctional 
facilities’, together with those who were charged 
with criminal offences.15 The 1980s saw the 
paradigm shift in all state and territory children’s 
courts from this ‘welfare’ or ‘best interests’ model 
to a ‘justice’ model, otherwise known as ‘needs 
of the child’ to the ‘deeds of the child’.16 This shift 
was due to ‘well based concerns that children 
with ‘welfare needs’ were receiving longer, more 
punitive and more intrusive sentences than those 
who had committed criminal offences.’17 The shift 
to a justice model in Australia occurred at about 
the same time as similar moves in other common 
law jurisdictions, such as in England, Wales, 
Canada and the United States of America.18

Overall, the reforms which took part in the latter 
half of the 19th century and early 20th century laid 
the foundations for Australia’s children’s courts 
and how children are dealt with more broadly 
under the criminal justice system.
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Appendix 5:  
Methodology

PANEL framework
A human rights-based approach guided all aspects of this project. The most common description of 
a human rights-based approach is the PANEL framework:

PANEL Principles: A human rights-based approach

Participation: everyone has the right to participate in decisions which affect their 
lives. Participation must be active, free and meaningful, and give attention to 
issues of accessibility, including access to information in a form and a language 
which can be understood.

Accountability: accountability requires effective monitoring of compliance 
with human rights standards and achievement of human rights goals, as well as 
effective remedies for human rights breaches. For accountability to be effective 
there must be appropriate laws, policies, institutions, administrative procedures 
and mechanisms of redress in order to secure human rights. This also requires the 
development and use of appropriate human rights indicators.

Non-discrimination and equality: a human rights-based approach means that all 
forms of discrimination in the realisation of rights must be prohibited, prevented 
and eliminated. It also means that priority should be given to people in the most 
marginalised or vulnerable situations who face the biggest barriers to realising 
their rights.

Empowerment: everyone is entitled to claim and exercise their rights and 
freedoms. Individuals and communities need to be able to understand their rights 
and to participate fully in the development of policy and practices which affect 
their lives.

Legality: a human rights-based approach requires that the law recognises human 
rights and freedoms as legally enforceable entitlements and the law itself is 
consistent with human rights principles.



170 ‘Help Way Earlier!’

How the consultations were 
safe for children 
The Commission’s Child Safety and Wellbeing 
Policy guides all its activities involving children, 
young people, and families. It is available 
at: https://humanrights.gov.au/our-work/
commission-general/child-safety-and-wellbeing-
policy-2020. The Policy is based on the 
National Principles for Child Safe Organisations, 
developed by the former National Children’s 
Commissioner (NCC), and endorsed by all states 
and territories. 

The Commission’s Child Safety and Wellbeing 
Policy covers core processes and procedures that 
must be complied with by staff, including seeking 
consent, involving families and communities, 
respecting equity and diversity, ensuring staff 
are suitable and supported, child-focused 
complaints systems, disclosure and reporting, 
staff training, and ensuring safe physical and 
online environments. 

All staff working on this project held New South 
Wales Working with Children Checks. 

Consistent with the Commission’s Child Safety 
and Wellbeing Policy, the Child Safety Risk 
Assessment tool, developed by the Commission 
for organisations to comply with the National 
Child Safe Principles, was applied to this project. 

Methodology for children’s 
participation
Consultations were guided by the Lundy model 
of child participation (Lundy model).1 This model 
takes a child rights approach by engaging in 
ways which effectively implement the intricacies 
of article 12 of the United National Convention on 
the Rights of the Child.

Research undertaken by Doel-Mackaway 
with Aboriginal children and young people in 
the Northern Territory found that Aboriginal 
children wanted their parents and Elders in their 
community to be approached before seeking to 
engage directly with them. 2

These children and young people spoke about 
protocols to follow where governments wish to 
talk with Aboriginal children and young people. 
These included writing a letter to parents, to 
an Elder in the community or to the school, 
indicating they want to talk with Aboriginal 
children and young people.3

These protocols were followed for these 
consultations. Making contact through service 
providers already working with and supporting 
children and families also ensured that prior 
contact was made with key community 
stakeholders, including discussing the most 
appropriate ways of consulting with specific First 
Nations Communities. These protocols supported 
a culturally safe approach to engagement.

The Lundy model is used widely in Australia and 
internationally.4 For example, it is the cornerstone 
of the Irish Government’s National Strategy on 
Children and Young People’s Participation in 
Decision-Making 2015–2020 and has also been 
adopted by the European Commission, UNICEF 
and World Vision.5

Professor Lundy maintains that 4 separate 
factors require consideration to involve 
children and young people in meaningful 
decision‑making. These are space, voice, 
audience and influence, as reflected in the 
following figure:6

https://humanrights.gov.au/our-work/commission-general/child-safety-and-wellbeing-policy-2020
https://humanrights.gov.au/our-work/commission-general/child-safety-and-wellbeing-policy-2020
https://humanrights.gov.au/our-work/commission-general/child-safety-and-wellbeing-policy-2020
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The Lundy model
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	� Have children’s views been sought actively?

	� Is there a ‘safe space’ in which children can express themselves freely?

	� Have steps been taken to ensure that all children affected by the decision can take part?

How the NCC addressed these questions

We actively sought children’s views by letting them know they were the experts, that we were there 
to learn from them, and that there were no right or wrong answers.

Participants were recruited through service providers supporting those at-risk of, or in contact with 
the child justice system, as well as those in youth justice centres. This ensured support was available 
for participants during and after the consultations. 

All service providers indicated their capacity to provide support to children, families, and community 
members if they chose to participate, as well as providing their views on the best ways to engage 
with them.

Service providers approached children, families, and community members to gauge their interest 
in being involved in the project. This included First Nations children, families, and community 
members, children with disability, children in out-of-home care, children from culturally and racially 
marginalised communities, and Lesbian, Gay, Bisexual, Trans and/or Gender Diverse, Queer, Intersex, 
Asexual, Sistergirl, and Brotherboy (LGBTQIASB+) children. 

All children consented in writing and/or verbally to take part in individual interviews and group 
consultations, including written consent from parents, carers or guardians for those under 15 years.

Verbal consent was also obtained from all children at the beginning of individual interviews and 
group consultations. It was reiterated that their participation was voluntary, including that how 
much they participated was entirely up to them and that they could pause or withdraw their 
participation at any time without consequence.

Given that the children were those with lived experience of vulnerability and disadvantage, 
individual interviews and group consultations mostly occurred in the presence of a trusted adult 
(teacher, youth worker, counsellor, case worker). This involved the person(s) being present during 
the interview/consultation or the person(s) co-facilitating the consultation. Consulting in this way 
also allowed for support, if necessary, to be available after the consultation.

Children, families and community members were provided with $30 gift vouchers and a certificate 
of participation signed by the NCC at the end of each session, and offered a list of support agencies 
that could assist them.
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	� Do children have the information they need in an appropriate format to enable them 

to form a view?

	� Have children been given a range of options as to how they might choose to express 

their opinion?

How the NCC addressed these questions

Service providers provided children and their parents/carers/guardians with verbal and written 
information about the project prior to them agreeing to participate.

Empowering children is the key to minimising their vulnerability and promoting their safe 
participation. Children were offered a variety of ways to express their views, engaging in group 
discussions, making submissions, and completing anonymous surveys.

At the beginning of each consultation, the NCC and/or her staff discussed the project and the issues 
to be addressed, including the following two key questions which were informed by a review of 
literature involving previous consultations with children at risk of child justice involvement:

	– Why do some young people come into contact with the youth justice system?
	– What helps young people so they do not come into contact with the youth justice system?

The NCC and/or her staff reinforced to children that their participation was completely voluntary, 
providing multiple opportunities for children to express any concerns, and enabling them to cease 
their participation if they chose.7 

	� Who is the ‘audience’ for children’s perspectives?

	� Is there a process for communicating children’s views?

	� Does that person/body have the power to make decisions?

How the NCC addressed these questions

The Australian Government, via the Statutory Report, is the initial audience for children’s 
perspectives. State and territory governments are also a key audience for the report given their 
primary responsibility for operating child justice systems, and the findings from the report will be 
shared with the community more broadly when the report is tabled. 

The Australian Government has the power to influence decisions made about child justice across 
the country. 
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	� Were the children’s views considered by those with the power to effect change?

	� What process is in place to ensure that children’s views inform decisions that affect children?

	� Have children been informed of the ways in which their opinion may impact decisions?

	� Have the children been provided with feedback explaining the reasons for decisions taken?

How the NCC addressed these questions

We told children that we would present their views to the Australian Government in the form of 
a Statutory Report to parliament.

We will provide a copy of the report and a child-friendly version of the report to the organisations 
that supported the consultations with children, young people, families and community members. 
This is one way of providing feedback to children on the ways that their views have been 
incorporated into the decision-making process. 

Submissions
A call for submissions was made public on 
8 May 2023 via the Australian Human Rights 
Commission’s website.

Letters of invitation were also sent to relevant 
government Ministers, government agencies, 
children’s commissioners and guardians in all 
states and territories, academics, and First 
Nations organisations with expertise in youth 
justice. Submissions closed on 30 June 2023, 
with some extensions granted beyond this date. 
A total of 168 submissions were received. Of 
these, 11 were confidential.

The call for submissions asked for responses to 
the following questions:

1.	 What factors contribute to children's and 
young people's involvement in youth justice 
systems in Australia?

2.	 What needs to be changed so that youth 
justice and related systems protect the rights 
and wellbeing of children and young people? 
What are the barriers to change, and how can 
these be overcome?

3.	 Can you identify reforms that show evidence 
of positive outcomes, including reductions in 

children's and young people's involvement in 
youth justice and child protection systems, 
either in Australia or internationally?

4.	 From your perspective, are there benefits in 
taking a national approach to youth justice 
and youth wellbeing in Australia? If so, what 
are the next steps?

Consultations with children, 
young people, families and 
community members
Face-to-face and online consultations with 
children, young people, families, and community 
members were conducted across Australia 
between July 2023 and February 2024. Some 
were individual interviews and others were 
group consultations. For the purposes of this 
project, we have defined children as those under 
18, and young people as those between 18–25. 
In a few cases, young people older than 25 with 
lived experience of the child justice system also 
participated. Young people over 18 with previous 
child justice contact provided valuable insights 
into the impact of this system on the lives of 
children into adulthood, and reflections on what 
may help children at an earlier age.
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The National Children’s Commissioner spoke with 
150 children and young people, and 49 family 
and community members.

Some children and young people, but not all, 
completed short surveys. The surveys recorded 
demographic data and responses to 14 multiple-
choice questions. A total of 108 surveys were 
filled out. See Appendix 6.

Stakeholder interviews
Face-to-face and online interviews were 
conducted across 86 organisations including 
176 representatives between June 2023 to 
April 2024. These interviews explored current 
approaches in different jurisdictions, systemic 
barriers to reducing children’s involvement in 
youth justice, and opportunities for systems 
reforms. Stakeholder interviews included youth 
justice departments, police, judicial officers, First 
Nations representative organisations, state and 
territory children’s commissioners and guardians, 
non-government organisations (NGOs), victims 
advocates, and leading academics in the area of 
youth justice.

Stakeholder roundtables
Three online and one face-to-face stakeholder 
roundtables were held between August and 
November 2023. A total of 50 participants 
attended these roundtables. Two of these were 
with non-government advocates and service 
providers, and two were with leading academics 
in the field. They explored the four key questions 
posed in the call for submissions with a focus on 
addressing barriers to action and charting the 
way forward for a national approach. 

Advisory Group
The project was guided by an academic advisory 
group. Members included Professor John Tobin, 
Professor Barry Goldson, Dr Hannah McGlade, 
Dr Yannick van den Brink, Associate Professor 
Faith Gordon. These members were chosen 
based on their breadth of knowledge and 
expertise in the field of youth justice and human 
rights.

Analysis of the consultations, 
surveys, submissions, 
interviews and roundtables 
The issues raised in the consultations, surveys, 
submissions, interviews and roundtables were 
analysed to identify broad themes. Information 
was then coded under these themes.

Limitations
The NCC spoke to children and young people, 
families and communities across the country to 
gather insights on the changes that needed to be 
made in the child justice system, and the barriers 
to those changes. These consultations do not 
constitute academic research, and participants 
should not be considered a representative 
sample of the child justice population.

To avoid over-consultation, the NCC did not 
conduct consultations in Tasmania due to the 
recent Commission of Inquiry into the Tasmanian 
Government’s Responses to Child Sexual Abuse 
in Institutional Settings.

The NCC arranged consultations through the 
services and supports that children were already 
involved with, in the interests of child safety 
and wellbeing. This means that the NCC did not 
consult with children not currently engaged with 
services and supports. These children and young 
people are an important group and could be a 
focus for future consultations. This project also 
did not consult with children below the age of 8.
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Appendix 6:  
Demographic details of children and young 
people who participated in consultations

Detailed demographic data was obtained from surveys completed by children and young people, 
supplemented by information provided by service providers assisting with the consultations.

Number of children and young people consulted

The National Children’s Commissioner (NCC), supported by the Children’s Rights Team, held 
consultations between July 2023 and February 2024 with a total of 150 participating children and 
young people, seeking their views about children’s contact with the child justice system. For the 
purposes of this project, we have defined children as those under 18, and young people as those 
between 18–25. In a few cases, young people older than 25 with lived experience of the child justice 
system also participated.

As part of this process, the majority of these participants completed or partially completed an optional 
survey.

Locations of consultations

The consultations took place in all states and territories, except Tasmania.

The NCC did not conduct consultations in Tasmania in order to avoid ‘over-consultation’ with children, 
due to the recent Commission of Inquiry into the Tasmanian Government’s Responses to Child Sexual 
Abuse in Institutional Settings.

Figure 1 shows the number of children and young people who participated from each jurisdiction.
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Figure 1: Project participation by jurisdiction

Figure 2 shows the usual residence of participants by remoteness classification.1

Figure 2: Participants by remoteness classification
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Age

Age ranges were recorded for 149 participants. Fifteen were aged 12 years and under, 99 were aged 
13–17 years and 35 were aged 18 years and above.

Figure 3: Age breakdown of participants

Gender identity

Gender was recorded for 149 participants. When asked to describe their gender, 41 participants 
identified as girl, female or woman; 107 identified as boy, male or man and one young person reported 
that they did not know.

Figure 4: Gender of participants
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First Nations peoples

Of the 130 total recorded responses, 87 participants identified as First Nations peoples.

Figure 5: First Nations participants

Cultural or ethnic background

Of the 100 total recorded responses, 21 participants were from culturally and racially marginalised 
(CARM) backgrounds, and seven did not provide information relating to cultural or ethnic background. 

People with disability
Of the 108 total recorded responses, 24 participants reported that they had National Disability 
Insurance (NDIS) support or disability. As some people may not describe their experience using the 
term ‘disability’, the option to select ‘I have NDIS support’ was provided.2
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Figure 6: People with disability

Out-of-home care experience

Of the 90 total recorded responses, 33 participants reported that they had experiences of being in 
out-of-home care, including kinship care, foster care, and residential care.

Figure 7: Out-of-home care experiences
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Current contact with the child justice system

Children were consulted in a range of settings, including within youth detention centres. This cohort 
represented 27% of children and young people who participated in the project. Figure 8 shows 
participants’ current contact with the child justice system at the time of responding to the survey 
(103 responded to this question).3

Figure 8: Current contact with the child justice system

Age at first contact with police or the law

Where participants had previous contact with the police or the law, they were asked how old they 
were when this contact first occurred. Of the 97 total recorded responses, 15.5% of participants 
reported being 10 years of age or under; 51.5% were aged 11–13 years; and 33.0% were aged 14–17  
years.

Number of times in detention

Participants who had spent time in youth detention centres were asked how many times they had 
been held on remand or had been sentenced.

Of the 83 total recorded responses, 22.9% of participants had been held on remand between two and 
five times; 10.8% between six and nine times; and 16.9% had been on remand 10 or more times.
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Figure 9: Number of times in detention on remand

Of the 79 total recorded responses to the question about serving sentences, more than half (55.7%) 
of participants reported that they had never served a sentence in detention; 21.5% had served one 
sentence in detention; 17.7% had served two or more sentences in detention and the remainder were 
not sure of the number of sentences that they had served.

Endnotes

1	 ‘Australian Statistical Geography Standard (ASGS) Edition 3, July 2021 – June 2026’, Australian Bureau of Statistics (Web 
Page, 20 July 2021) https://www.abs.gov.au/statistics/standards/australian-statistical-geography-standard-asgs-edition-3/
latest-release.

2	 People With Disability Australia, PWDA Language Guide: A guide to language about disability (Language guide, August 
2021).

3	 Some participants nominated contact with multiple parts of the justice system, for example where they had several matters 
underway at different stages of prosecution or sentencing. For this reason, responses will not produce a combined value of 
100%.

https://www.abs.gov.au/statistics/standards/australian-statistical-geography-standard-asgs-edition-3/latest-release
https://www.abs.gov.au/statistics/standards/australian-statistical-geography-standard-asgs-edition-3/latest-release
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Appendix 7:  
Submissions made to the 
National Children’s Commissioner

Submission Location

1 Australian Youth Commission

2 Professor Stuart A Kinner, Curtin University

3 KidsXpress

4 Dr George Manos

5 Confidential

6 QUT Australian Centre for Health Law Research

7 Office of the Custodial Inspector Tasmania

8 Confidential 

9 Confidential 

10 Professor Rob White, University of Tasmania

11 Anne Jackson

12 Confidential 

13 Confidential 

14 Berry Street

15 Confidential

16 Minderoo Foundation

17 Helen Manos

18 Queensland Office of the Public Guardian

19 WA Police Force

20 Legal Aid NSW

21 The Salvation Army Australia

22 OzChild

23 Anti-Discrimination NSW 

24 Dr Michael Levy AM

25 Justice Reform Initiative 

26 Engage Pasefika Inc.

27 South Australia Health Chief Child Protection Officer 

28 National Mental Health Commission

29 Alcohol & Drug Foundation

30 Orygen

31 Sexual Assault Services Victoria

32 Victorian Aboriginal Community Services Association Ltd.

33 Queensland Council of Social Service Ltd

34 The Association of Children’s Welfare Agencies

35 Local Time.

36 Brisbane Youth Service



185Appendix 7: Submissions made to the National Children’s Commissioner

Submission Location

37 Micah Projects

38 Vacro

39 Law & Justice Foundation of NSW

40 Brotherhood of St Laurence

41 HALT

42 Fams and Youth Action

43 Deadly Inspiring Youth Doing Good 

44 Youth Advocacy Centre

45 African Youth Support Council (QLD African Communities Council)

46 NSW Office of the Advocate for Children & Young People

47 Confidential

48 Centre for Excellence in Child and Family Welfare 

49 Australian Alcohol & Other Drugs Council

50 Whitelion 

51 Queensland Program of Assistance to Survivors of Torture and Trauma 

52 Barnardos Australia

53 Dr Catia Malvaso, University of Adelaide School 

54 Victorian Ombudsman

55 QLD Department of Youth Justice, Employment, Small Business & Training

56 ACT Human Rights Commission

57 Save the Children 

58 Speech Pathology Australia

59 Public Interest Advocacy Centre

60 Professor Fiona Stanley AC

61 The Royal Australian & New Zealand College of Psychiatrists  

62 Emeritus Professor Barry Goldson, The University of Liverpool

63 The Royal Australasian College of Physicians

64 Australian Association of Social Workers 

65 The Victorian Aboriginal Child Care Agency

66 Aboriginal Legal Rights Movement

67 NAPCAN Youth Advisory Council

68 Seeds of Infinity: Pathways for Women

69 Jesuit Social Services

70 Emeritus Professor Ross Homel AO, Griffith University 

71 South Australian Government

72 ANTAR

73 NPY Women’s Council

74 Anglicare Victoria

75 Change the Record

76 Community Restorative Centre

77 Square Peg Round Whole Advocacy Group

78 Queensland Youth Policy Collective 

79 South Australian Council of Social Services

80 Confidential
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81 Lodden Mallee Aboriginal Reference Group

82 Children in Care Collective

83 Office of the Children’s Commissioner Northern Territory

84 Aboriginal Medical Services Alliance Northern Territory

85 On the Cusp Productions

86 Northern Territory Legal Aid Commission

87 Dr Sarah Moulds, University of South Australia 

88 CREATE Foundation

89 Youth Empowered Towards Independence

90 Youth Law Australia

91 Queensland Human Rights Commission

92 Health Justice Australia

93 Queensland University of Technology – Centre for Inclusive Education

94 The Shopfront Youth Legal Centre

95 Australian Medical Association 

96 Members of the Australian National Preventive Mechanism

97 ADHD Foundation

98 As One Nyitting Limited

99 Victorian Aboriginal Health Service

100 Youth Affairs Council of South Australia

101 Angela Sdrinis Legal 

102 SHINE for Kids

103 Telethon Kids Institute

104 Confidential

105 Community and Public Sector Union

106 Australian Research Alliance for Children & Youth

107 Social Reinvestment WA

108 Relationships Australia

109 Matthew Wilson

110 Confidential

111 The National Justice Project

112 The Partnership for Justice in Health and Lowitja Institute

113 Office of the Inspector of Custodial Services WA

114 Noetic Solutions Pty Limited 

115 Replanting the Birthing Trees and the SAFeST Start Coalition

116 Sisters Inside Inc.

117 Indigenous Allied Health Australia 

118 Queensland Indigenous Family Violence Legal Service

119 The Australian Greens

120 Confidential

121 Professor Kitty te Riele, Peter Underwood Centre, University of Tasmania

122 Yuwaya Ngarra-li Partnership

123 Women’s Legal Services Australia

124 VACCHO and The Balit Durn Durn Centre
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125 UNICEF Australia

126 Sankhaja Polwaththa Gallage

127 Dr Jade Purtell and Associate Professor Joanne Evans, Monash University

128 Youth Affairs Council Victoria

129 Transforming Justice Australia 

130 Dr Fiona Robards, University of Sydney and others

131 Dr Sharynne Hamilton and Dr Raewyn Mutch, University of Technology Sydney 

132 Close Don Dale Now

133 Smart Justice for Young People

134 Dr Garner Clancey, University of Sydney 

135 Queensland Law Society

136 Commissioner for Children and Young People Tasmania

137 Victorian Aboriginal Legal Service

138 Training Centre Visitor, Office of the Guardian for Children and Young People SA

139 Phronesis Consulting & Training

140 Terez Nagle 

141 SNAICC

142 Dr Adam Deacon

143 Paul Ramsay Foundation

144 Community & Public Sector Union Civil Service Association of WA

145 Aboriginal Legal Services (NSW/ACT) Limited

146 Jennie Payens

147 Northern Territory Mental Health Coalition

148 Northern Australian Aboriginal Justice Agency and Aboriginal Peak Organisations NT

149 National Legal Aid

150 Magistrate Jennifer Bowles (Churchill Fellow)

151 Commonwealth Attorney-General’s Department

152 Law Council of Australia

153 Rachel Stephen-Smith MLA, Minister for Families and Community Services, and Emma 
Davidson MLA, Assistant Minister for Families and Community Services, ACT Government

154 National Aboriginal Community Controlled Health Organisation

155 Queensland Family and Child Commission

156 Kimberley Aboriginal Law & Cultural Centre

157 Dr Susan Baidawi, Monash University

158 Emeritus Professor Chris Trotter and Dr Phillipa Evans, Monash University 

159 Koomba Birdal Hut

160 The Hon Roger Jaensch MP, Minister for Education, Children and Youth, Tasmanian Government

161 Centre for Innovative Justice

162 Name Withheld

163 Justice Action

164 Name Withheld

165 Dr Geoff Kewley and others

166 Children’s Commissioner for England

167 Thriving Queensland Kids Partnership

168 Economic Justice Australia



ARTIST ATTRIBUTION

“Moving Forward, Stay on Track” by Bernard Lee 
Singleton with Saltwater People.

ABOUT THE ARTWORK

‘Moving Forward, Stay on Track’

The motifs – including the hands of our people, and 
both river to beach stone (freshwater) and the fish 
bone pattern (saltwater) – reflect community and 
cultural approaches needed to best support children 
and young people navigating the youth justice 
system.

The hands represent a community-led approach; 
acknowledging each community has its own way of 
supporting young people.

Our cultural way of working is to make sure there is 
a community approach which emphasises a cohesion 
of support including Elders guiding and advising; it is 
never just one voice speaking for other families.

The stones (rocks), from our river systems, represent 
the strong foundations and pathways we have built, 
ready for supporting resources to deliver culturally 
flexible and appropriate care.

The traditional fish bone pattern signifies staying 
connected and grounded to culture or being open to 
healing. This reflects our cultural responsibilities to 
our young people and the healing journey ahead.

ABOUT THE ARTIST

Bernard Lee Singleton

“I paint, craft and make artefacts to ground myself. 
Through the process of making a spear or shaping 
the figure of a spirit, I connect with my ancestors 
and they help bring my work to life. My work is a way 
for me to acknowledge and remember the times of 
my great-grandmothers and great-grandfathers. My 
designs are inspired by the laws of nature and the 
forms found in the creation stories around me. Using 
these basic forms or designs, I work to represent the 
bond of art and the continuation of culture.”

Bernard Lee Singleton is an accomplished craftsman, 
curator and designer, born and living in Cairns. 
Singleton grew up in Coen, Cape York. His mother is 
a Djabuguy woman born in Mona Mona mission near 
Kuranda and his father is an Umpila (east coast Cape 
York)/Yirrkandji man from Yarrabah mission.
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