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Attention Deficit Hyperactivity Disorder (ADHD) and the Criminal Law

Ian Freckelton QCa,b

aBarrister, Crockett Chambers, Melbourne, Australia; bUniversity of Melbourne,
Parkville, Australia

Attention Deficit Hyperactivity Disorder (ADHD) has been identified as significantly over-
represented in the prison population and being a likely precipitant to engagement in
criminal conduct. There should be little surprise in this fact, as impulsivity, inattentiveness
to instructions, inability to retain information and limitations in the ability to think rationally
through the likely consequences of actions have long been recognised as criminogenic
factors. This article adds to the literature on ADHD and the criminal law. It reviews the
history of ADHD diagnosis and treatment and scrutinises important English, Australian,
New Zealand and Canadian judgments, in particular at appellate level, in which the
relevance of ADHD to criminal offending has been evaluated. It notes the vulnerability of
persons with ADHD in the context of being interviewed by police on suspicion of having
committed criminal offences, it raises issues related to the fitness to stand trial of accused
persons with ADHD and it identifies a need for forensic psychiatrists and psychologists to
give particular attention in their reports and evidence to an assessment of the extent and
nature of an offender’s ADHD symptomatology and whether it played a causative or
influential role in the person’s engagement in criminal conduct, as well as to whether
symptomatology is likely to be worsened by imprisonment or to render the offender
especially vulnerable in a custodial environment.

Key words: ADHD; attention deficit; diagnosis; hyperactivity; moral culpability;
sentencing; treatment.

‘Let me see if Philip can
Be a little gentleman;
Let me see if he is able
To sit still for once at table’:
Thus Papa bade Phil behave;
And Mamma looked very grave.
But fidgety Phil,
He won’t sit still;
He wriggles,
And giggles,
And then, I declare,
Swings backwards and forwards,

And tilts up his chair,
Just like any rocking horse—
‘Philip! I am getting cross!’
See the naughty, restless child
Growing still more rude and wild,
Till his chair falls over quite.
Philip screams with all his might,
Catches at the cloth, but then
That makes matters worse again.
Down upon the ground they fall,
Glasses, plates, knives, forks, and all.
How Mamma did fret and frown,
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When she saw them tumbling down!
And Papa made such a face!
Philip is in sad disgrace.

Dr Heinrich Hoffman, Struwwelpeter:
Merry Tales and Funny Pictures (1844)2

Introduction

Attention Deficit Hyperactivity Disorder
(ADHD) is the commonest neuropsychiatric
disorder of childhood,3 its most severe form,
hyperkinesis,4 having been asserted to affect
about 1% of Western children.5 In 2000,
Wender contended that between 3% and 10%
of school-age children and 4% to 5% of adults
had ADHD.6 More recently, the prevalence of
ADHD has been estimated at between 3% and
7% of school-age children,7 whereas world-
wide prevalence rates in the general population
have been identified as approximately 5.29%
of children and 2.5% of adults meeting the
diagnostic criteria for ADHD,8 with persist-
ence into adulthood at between 24.6% and
63% of affected women and men across
ADHD categorisations. However, using
standardised diagnostic criteria, there was no
evidence that rates are increasing over
time.9 A United States study has noted that
1 in 13 parents with children aged between
3 and 17 have been informed that their chil-
dren had ADHD.10 Parent-reported preva-
lence of ADHD between children aged
between 4 and 17 rose from 7.8% to 11%
between 2003 and 2011.11 The role of
popular media in influencing parental views
in this regard is uncertain.

Meta-analyses have concluded that ADHD
is an important risk factor for overall delin-
quency12 and that childhood ADHD has been
associated with double the risk of arrest, over
three times the risk of having convictions and
almost three times the risk of a period of incar-
ceration during adolescence or adulthood,
compared to controls.13 It appears that those
with inattentive symptomatology are more

likely than controls to commit most forms of
criminal conduct, save perhaps robbery.14

Those with ADHD appear to be signifi-
cantly over-represented amongst persons who
come into contact with the criminal justice sys-
tem. For instance, At Norrt€alje Prison, Sweden,
315 male inmates were assessed for childhood
ADHD by the Wender Utah Rating Scale
(WURS-25) and for the presence of ADHD by
the Adult ADHD Self-Report Screener (ASRS-
Screener), with a response rate of 62%.The
estimated prevalence of adult ADHD among
longer-term inmates was 40%. Only 2 out of
30 prison inmates confirmed with ADHD had
received a diagnosis of ADHD during child-
hood, despite the fact that most of them needed
health services and educational support.15

A meta-analysis of 42 studies showed that
25.5% of the prison population met diagnostic
criteria for ADHD, this constituting nothing
short of multiples of the prevalence in the gen-
eral population.16 It is a very important finding.

There are indications too that the condition
may be a predisposing factor for a significant
incidence of recidivist commission of offences,
especially by young persons.17 In 2017, Cunial
and Kebbell18 published a study involving
interviews with 46 Australian detectives, look-
ing to understand police officers’ ability to
identify ADHD in children whom they inter-
viewed. They found that detectives reported
frequently encountering ADHD in interview-
ees and perceived such interviewees as being
at a very significant future risk within the crim-
inal justice system. Interestingly, assessors
commonly view hyperactivity as a ‘male’
ADHD symptom and inattention as a ‘female’
ADHD symptom; it may be that this bias is
interfering with accurate diagnoses of males
who lack overt indicia of hyperactivity.19

The United Kingdom Youth Justice
Centre (‘the Centre’) has argued that it is
important for police to know whether a child
has ADHD:

This may affect how the police treat a child,
how the police view the child’s behaviour
and whether the child gets a criminal record.
Modifications (changes) can be made to
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how the police conduct a police interview.
This can make it easier for a child with
ADHD to answer questions and give their
best evidence. An intermediary can be used
to help with communication and a child
must have an appropriate adult (see effective
participation).

If a child has ADHD and they are a
witness or a victim, it is important to tell
the police.20

Similarly, the Centre has pointed out that
if a child has ADHD, straightforward proced-
ural adjustments to standard procedure can
assist the child to be able to participate effect-
ively in court, for example, by provision for:

� regular breaks for movement
and medication;

� opportunity to doodle, therapy cush-
ion, use of a stress ball; and

� explaining that fidgeting is not a sign
of disrespect.

If the child is a defendant or witness,
special measures can also be used. For
example, use of an intermediary when
preparing for giving evidence, to explain
what is happening in court and to help with
communication when giving evidence or
other aids to communication. It is important
that a child can effectively participate in the
court process.21

In 2018 Nolte argued:

Never has there been an opportunity like
the one now present for Australia’s legal
community to set about creating a major
paradigm shift in how the judiciary
determines sentences and outcomes for
those whose lives have been genuinely
impacted by ADHD and now find
themselves falling foul of the law.

[U]nderstanding the issues of ADHD will
create for [lawyers] opportunities to
mitigate cases with greater efficiency and
deliver the right outcomes that will see
people receiving the appropriate care
and treatment.

ADHD is a condition that must be taken
seriously, and lawyers must now begin to
appreciate its legitimacy and existence.22

The diagnosis and treatment of ADHD
have long been controversial.23 So too is the
issue of whether it is properly to be treated as
mitigating of criminal culpability. Instancing
the polarised views of the community about the
condition, a magistrate in Ipswich, Queensland,
in the context of sentencing a 29-year-old man
charged with creating a public nuisance and
obstructing police, is reported as stating that he
had ‘very little time for this ADHD nonsense.
It’s people trying to medicalise what 20years
ago was just an annoying kid’.24

An aspiration of this article is to provide
information so as to reduce the incidence of
uninformed drawing of inferences about
ADHD in the forensic context, but also to add
to the modest library of medico-legal literature
on ADHD and the criminal law by identifying
how the courts are factoring into their deci-
sions contemporary knowledge about the
symptomatology and potential treatment of
ADHD. In turn this may assist expert wit-
nesses to focus their evaluation most effect-
ively so as to assist decisions as to both
criminal responsibility and culpability by
the courts.

A Short History of ADHD Diagnosis
and Treatment

In 1798 the Scottish physician Sir Alexander
Crichton25 published An Inquiry into the
Nature and Origin of Mental Derangement:
Comprehending a Concise System of the
Physiology and Pathology of the Human Mind
and a History of the Passions and their
Effects. He identified two forms of abnormal
inattention as the opposition poles of patho-
logically increased or decreased ‘sensibility of
the nerves’:

The morbid alterations to which attention
is subject, may all be reduced under the
two following heads:

ADHD and the Criminal Law 3



First. The incapacity of attending with a
necessary degree of constancy to any
one object.

Second. A total suspension of its effects
on the brain.

The incapacity of attending with a
necessary degree of constancy to any one
object, almost always arises from an
unnatural or morbid sensibility of the
nerves, by which means this faculty is
incessantly withdrawn from one
impression to another. It may be either
born with a person, or it may be the effect
of accidental diseases.

When born with a person it becomes evident
at a very early period of life, and has a very
bad effect, inasmuch as it renders him
incapable of attending with constancy to any
one object of education. But it seldom is in
so great a degree as totally to impede all
instruction; and what is very fortunate, it is
generally diminished with age.26

He observed that:

In this disease of attention, if it can with
propriety be called so, every impression
seems to agitate the person, and gives him
or her an unnatural degree of mental
restlessness. People walking up and down
the room, a slight noise in the same, the
moving a table, the shutting a door
suddenly, a slight excess of heat or of
cold, too much light, or too little light, all
destroy constant attention in such patients,
inasmuch as it is easily excited by every
impression. The barking of dogs, an ill-
tuned organ, or the scolding of women,
are sufficient to distract patients of this
description to such a degree, as almost
approaches to the nature of delirium. It
gives them vertigo, and headache, and
often excites such a degree of anger as
borders on insanity. When people are
affected in this manner, which they very
frequently are, they have a particular
name for the state of their nerves, which is
expressive enough of their feelings. They
say they have the fidgets.27

In the 1840s, symptoms of what we would
today identify as ADHD were described by
Heinrich Hoffmann, a physician who later
founded the first hospital for mentally ill
patients in Frankfurt. His descriptions were
published in a children’s book entitled
Struwwelpeter, which he had designed for his
three-year-old son, Carl Philipp. The symp-
tomatology is depicted in the colourfully illus-
trated story of ‘Zappel-Philipp’ (‘Fidgety
Philip’), probably the first written mention of
ADHD by a medical professional.28

In 1902, Sir George Still described symp-
toms of ADHD in 20 children whom he
regarded as having a ‘defect of moral control
without general impairment of intellect and
without physical disease’.29 The male to
female sex ratio was 3:1, and a number exhib-
ited symptoms before the age of seven. He
listed nine symptoms:

(1) passionateness; (2) spitefulness –
cruelty; (3) jealousy; (4) lawlessness; (5)
dishonesty; (6) wanton mischievousness –
destructiveness; (7) shamelessness –
immodesty; (8) sexual immorality; and (9)
viciousness. The keynote of these qualities
is self-gratification, the immediate
gratification of self without regard either
to the good of others or to the larger and
more remote good of self.30

By impulsivity, Still was referring to a
‘quickness to display all emotion and espe-
cially those of frustration, anger, hostility, and
aggression’31. He observed that many of his
patients exhibited a ‘quite abnormal incapacity
for sustained attention. Both parents and
school teachers have specially noted this
feature in some of my cases as something
unusual’.32 He did not particularly refer to
inattentive-impulsive children, but Rafalovich
has observed that Still’s lectures can be
regarded as having laid ‘the groundwork for a
category of mental illness that is … specific
to child deviance’,33 and Barkley34 has
described them as ‘an historically significant
moment for child psychopathology’.
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In the aftermath of Still’s analysis, the
similarity between the symptoms of the chil-
dren he described and persons with brain inju-
ries was observed, leading to theories about
their condition being caused by brain damage
in infancy. An example of this diagnostic ana-
lysis was that of Laufer, Denhoff and
Solomons in 1957:

It has long been recognized and accepted
that a persistent disturbance of behavior of a
characteristic kind may be noted after severe
head injury, epidemic encephalitis and
communicable disease encephalopathies,
such as measles, in children. It has often
been observed that a behavior pattern of a
similar nature may be found in children who
present no clear-cut history of any of the
classical causes mentioned. This pattern will
henceforth be referred to as hyperkinetic
impulse disorder. In brief summary,
hyperactivity is the most striking item. This
may be noted from early infancy on or not
become prominent until five or six years of
age. There are also a short attention span
and poor powers of concentration, which are
particularly noticeable under school
conditions. Variability also is frequent, with
the child being described as quite
unpredictable and with wide fluctuations in
performance. The child is impulsive and
does things ‘on the spur of the moment,’
without apparent premeditation.
Outstandingly also these children seem
unable to tolerate any delay in gratification
of their needs and demands. They are
irritable and explosive, with low frustration
tolerance.35

Earlier, though, during the 1930s, the
German physicians, Franz Kramer and Hans
Pollnow, described a ‘hyperkinetic disease of
infancy’, with a marked motor restlessness
unrelated to a post-encephalitic behaviour dis-
order which had been commonly identified in
the preceding years.36 They described children
unable to stay still, running up and down a
room, climbing on furniture, irritable when
inhibited from acting on their impulses, touch-
ing everything around them without an appar-
ent purpose, apparently being highly
distractable, unstable in mood, including being

excitable, prone to rage, aggression and tear-
fulness, and unable to concentrate on specific
tasks, although paradoxically able to persevere
at some activities of interest for extended peri-
ods of time. They emphasised the propensity
of such children to be disobedient, to experi-
ence educational difficulties and to disturb
other students at school. They regarded the
symptoms as having implications
into adulthood.

However, there is no shortage of high-pro-
file individuals in adulthood who have
achieved remarkably in spite of exhibiting at
some stages of their life symptomatology of
ADHD. It has been hypothesised for instance
that luminaries such as Mozart, Beethoven,
Leonardo da Vinci, Benjamin Franklin and
Winston Churchill may have had ADHD.37

In 1937, Charles Bradley reported from a
home for neurologically impaired children in
Rhode Island in the United States a positive
effect for the treatment of children with vari-
ous behavioural disorders from treatment with
stimulant medication.38 His discovery was ser-
endipitous, arising from treatment he provided
to children with headaches in the aftermath of
pneumoencephalograms administered in order
to examine structural brain abnormalities. He
observed that:

It appears paradoxical that a drug known
to be a stimulant should produce subdued
behavior in half of the children. It should
be borne in mind, however, that portions
of the higher levels of the central nervous
system have inhibition as their function,
and that stimulation of these portions
might indeed produce the clinical picture
of reduced activity through increased
voluntary control.39

He was later to conclude that the children
most likely to benefit from benzedrine treat-
ment were ‘characterized by short attention
span, dyscalculia, mood lability, hyperactivity,
impulsiveness, and poor memory’.40 The
medication breakthrough for treatment of
ADHD came in 1944 by Leandro Panizzon,
when the drug that has become the treatment
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of first choice for the condition, methylphenid-
ate (marketed as Ritalin41 by Ciba-Geigy
Pharmaceutical Company from 1956), was
synthesised – at first it was used for treatment
of symptomatology of chronic fatigue, leth-
argy, depressive states, disturbed senile behav-
iour and psychoses associated with depression
and narcolepsy.42 However, in 1963, Leon
Eisenberg and Keith Conners published an art-
icle that described the improvements made by
treatment of disturbed children with the drug
for behavioural symptoms from ‘demanding’
and ‘disobedient’ to ‘leads into trouble’ and
‘lying’.43 Conners, a psychologist at Johns
Hopkins School of Medicine in the United
States, later developed the ‘Conners
Comprehensive Behavior Rating Scale’ (with
a third version published in 2008)44 to measure
the severity of ADHD symptomatology, and
also the therapeutic efficacy of stimulant medi-
cation on hyperactive children.45

As long ago as 2000, Wender made the
claim that two-thirds of both children and
adults respond positively to treatment with
stimulant medications.46 The therapeutic
effect was summarised as follows by a
psychiatrist in a case that went before the
New Zealand Court of Appeal in 2005:

His restlessness decreased significantly.
He became calmer, polite, patient and able
to pay attention. His eye contact and
social skills improved substantially. He
was also able to pay attention to
conversations, allow others to finish and
was more able to respond appropriately to
the content of a conversation. He reported
an increased ability to understand
discussions as well as less distractibility;
he characterised this as there being less
‘white noise’ in his immediate
environment. He also reported that he was
better able to pay attention to how he was
thinking and feeling. He went from being
barely able to tolerate a 15-minute
interview to easily sitting still and talking
for an hour or longer.47

A contrasting, albeit less prescribed drug
used to treat ADHD is atomoxetine (marketed

as Strattera), a selective norepinephrine
reuptake inhibitor (SNRI), a drug developed
by Eli Lilly to treat depression.48 In the mid-
1990s, a seven-week, placebo-controlled, dou-
ble-blind, cross-over pilot study showed posi-
tive findings for treating patients with ADHD.
An advantage of Atomoxetine is that it is not a
stimulant.49

According to the 2018 NICE guidelines for
management of ADHD in adults, medications
should be considered as first-line treatment,
with methylphenidate or lisdexamfetamine as
the first choice, or atomoxetine if these cannot
be tolerated or do not provide benefit.50

In Australia, the rate of treatment for
ADHD has increased dramatically over time –
for instance, from 0.9 per 100 children in 1987
to 3.4 per 100 children in 1997.51 In 2002,
over 4.2% of Australian children under the age
of 18 were being prescribed stimulant medica-
tion, most of them for ADHD.52 In that year,
atomoxetine received Food and Drug
Administration approval in the United States
as an alternative medication for the condition
and in 2004 by the Australian Food and Drug
Administration.53

The DSM Definitions

In 1968, ADHD was first officially included by
the American Psychiatric Association in its
Diagnostic and Statistical Manual of Mental
Disorders (DSM) as ‘Hyperkinetic Reaction of
Childhood’ by DSM-II,54 utilising a version of
the terminology of Kramer and Pollnow,
defined by being characterised by ‘overactivity,
restlessness, distractibility, and short attention
span, especially in young children; the behavior
usually diminishes by adolescence’. In the
years leading up to the next edition of the
DSM, the focus moved toward attention defi-
cits in children, but an influential paper by
Douglas in 1972 contended that deficits in sus-
tained attention and impulse control were more
significant features of the disorder than hyper-
activity.55 This played a role in the new formu-
lation of the disorder in the 1980 DSM-III:56
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‘Attention Deficit Disorder (ADD)’, which
introduced criteria for age of onset, duration
symptoms and exclusion of other aetiologies.
The terminology was changed to ‘ADHD’ in
1987 in the DSM-III-R,57 with the symptoms
of inattention, impulsivity and hyperactivity
being aggregated into a list of symptoms with a
single cut-off score. The subtype ‘ADD
without hyperactivity’ was removed and
assigned to a residual category named
‘undifferentiated ADD’.

By the time of the 1984 DSM-IV,58 three
types of ADHD were recognised: a predomin-
antly inattentive type, a predominantly hyper-
active-impulsive type and a combined type
with symptoms of both dimensions.

Under the 2013 DSM-559 the diagnostic
criteria for ADHD are:

A. A persistent pattern of inattention and/
or hyperactivity-impulsivity that inter-
feres with functioning or development,
as characterized by (1) and/or (2):

1. Inattention: Six (or more) of the
following symptoms have persisted
for at least 6 months to a degree
that is inconsistent with develop-
mental level and that negatively
impacts directly on social and aca-
demic/occupational activities:

Note: The symptoms are not solely a mani-
festation of oppositional behavior, defi-
ance, hostility, or failure to understand
tasks or instructions. For older adoles-
cents and adults (age 17 and older), at
least five symptoms are required.

1. Often fails to give close attention to
details or makes careless mistakes in
schoolwork, at work, or during other
activities (e.g., overlooks or misses
details, work is inaccurate).

2. Often has difficulty sustaining attention
in tasks or play activities (e.g., has diffi-
culty remaining focused during lectures,
conversations, or lengthy reading).

3. Often does not seem to listen when
spoken to directly (e.g., mind seems
elsewhere, even in the absence of any
obvious distraction).

4. Often does not follow through on
instructions and fails to finish school-
work, chores, or duties in the work-
place (e.g., starts tasks but quickly
loses focus and is easily sidetracked).

5. Often has difficulty organizing tasks
and activities (e.g., difficulty managing
sequential tasks; difficulty keeping
materials and belongings in order;
messy, disorganized work; has poor
time management; fails to
meet deadlines).

6. Often avoids, dislikes, or is reluctant to
engage in tasks that require sustained
mental effort (e.g., schoolwork or
homework; for older adolescents and
adults, preparing reports, completing
forms, reviewing lengthy papers).

7. Often loses things necessary for tasks or
activities (e.g., school materials, pencils,
books, tools, wallets, keys, paperwork,
eyeglasses, mobile telephones).

8. Is often easily distracted by extraneous
stimuli (for older adolescents and
adults, may include unrelated thoughts).

9. Is often forgetful in daily activities (e.g.,
doing chores, running errands; for older
adolescents and adults, returning calls,
paying bills, keeping appointments).

2. Hyperactivity and impulsivity:
Six (or more) of the following
symptoms have persisted for at
least 6 months to a degree that is
inconsistent with developmental
level and that negatively impacts
directly on social and academic/
occupational activities:

Note: The symptoms are not solely a mani-
festation of oppositional behavior, defi-
ance, hostility, or a failure to understand
tasks or instructions. For older

ADHD and the Criminal Law 7



adolescents and adults (age 17 and older),
at least five symptoms are required.

a. Often fidgets with or taps hands or feet
or squirms in seat.

b. Often leaves seat in situations when
remaining seated is expected (e.g.,
leaves his or her place in the class-
room, in the office or other workplace,
or in other situations that require
remaining in place).

c. Often runs about or climbs in situa-
tions where it is inappropriate. (Note:
In adolescents or adults, may be lim-
ited to feeling restless.)

d. Often unable to play or engage in leis-
ure activities quietly.

e. Is often ‘on the go,’ acting as if ‘driven
by a motor’ (e.g., is unable to be or
uncomfortable being still for extended
time, as in restaurants, meetings; may
be experienced by others as being rest-
less or difficult to keep up with).

f. Often talks excessively.
g. Often blurts out an answer before a

question has been completed (e.g.,
completes people’s sentences; cannot
wait for turn in conversation).

h. Often has difficulty waiting his or her
turn (e.g., while waiting in line).

i. Often interrupts or intrudes on others
(e.g., butts into conversations, games,
or activities; may start using other peo-
ple’s things without asking or receiv-
ing permission; for adolescents and
adults, may intrude into or take over
what others are doing).

B. Several inattentive or hyperactive-
impulsive symptoms were present
prior to age 12 years.

C. Several inattentive or hyperactive-
impulsive symptoms are present in two
or more settings (e.g., at home, school,
or work; with friends or relatives; in
other activities).

D. There is clear evidence that the symp-
toms interfere with, or reduce the qual-
ity of, social, academic, or occupational
functioning.

E. The symptoms do not occur exclu-
sively during the course of schizophre-
nia or another psychotic disorder and
are not better explained by another
mental disorder (e.g., mood disorder,
anxiety disorder, dissociative disorder,
personality disorder, substance intoxi-
cation or withdrawal).

The DSM-5 revisions include modifica-
tions to each of the ADHD diagnostic criteria
(A–E), a terminological change in the ADHD
subtype nosology and the addition of two
ADHD modifiers. Criterion A (ADHD symp-
toms) is unchanged from DSM-IV except for
additional examples of how symptoms may
manifest in adolescence and adulthood, and
there is a reduction from six to five in the min-
imum number of symptoms in either symptom
domain required for older adolescents and
adults. Criterion B (age of onset) changed
from ‘onset of symptoms and impairments
before age 7’ to ‘onset of symptoms before
age 12’. Criterion C (pervasiveness) was
changed from evidence of impairment to evi-
dence of symptoms in two or more settings.
Criterion D (impairment) requires that func-
tional impairments only need to ‘reduce the
quality of social, academic or occupational
functioning’ instead of requiring that they be
‘clinically significant’. Criterion E (exclusion-
ary conditions) no longer includes Autism
Spectrum Disorder as an exclusionary diagno-
sis. Regarding nosology, the DSM-IV ADHD
‘types’ are now referred to as ‘presentations’.
Hoffmanesque fidgeting remains as a diagnos-
tic consideration. Finally, as elsewhere in the
DSM, there is now an expectation that the
patient’s experience of the severity of the dis-
order (ie, mild, moderate or severe) will
be specified.

It is important, including for forensic pur-
poses, that ADHD is highly heterogeneous,
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with those diagnosed differing considerably in
behaviours, presence of comorbid diagnoses,
developmental trajectories and treatment
responsiveness.60

In 2009, Fletcher and Wolfe61 usefully
summarised the diverse adverse consequences
of ADHD:

The influence of ADHD on children
occurs along several dimensions. Children
with ADHD have been found to have
fewer close friends and exhibit antisocial
behavior. Poorer educational outcomes
may be the most important economic
consequence of ADHD. In particular,
ADHD has been tied to poor concentration
and impulsiveness during preschool, lower
grades and greater retention and
suspension, poorer perceptions by teachers
and lower eventual educational attainment.
Researchers have also found an increase in
risky behaviors, including earlier sexual
intercourse and lower rates of
contraceptive use.

However, important work has been under-
taken to understand better and more deeply
the effects of ADHD. Multiple regions of the
brain have been found to be associated with
the pathophysiology of ADHD, with some
demonstrating greater activation (such as the
default mode network, somatomotor, visual)
and others demonstrating reduced activation
(such as frontoparietal, ventral attention, right
somatomotor and putamen). Dysregulation of
the frontal/subcortical/cerebellar catecholami-
nergic circuitry and abnormalities in the dopa-
mine transporter system are fundamental to
the pathophysiology of ADHD. Cortese and
others demonstrated that a pattern of hypoacti-
vated frontoparietal functioning persists into
adulthood.62

Assessments of executive function in per-
sons with ADHD have shown pervasive dys-
function as well as deficits in cognitive
control.63 Evaluations have also highlighted
estimates of the prevalence of working mem-
ory deficits among elementary-aged youth
with ADHD ranging from 30.1% to 98%.64

Less is known about this issue in relation to

older persons with ADHD, but research utilis-
ing fMRI may shed further light on the rela-
tionship between working memory and
ADHD. Another area deserving of further
research is the role of impaired reward proc-
essing and ADHD. As Musser and Raiker
have observed:

ADHD has been repeatedly demonstrated
to be associated with a preference for
small immediate over larger delayed
rewards, as well as steepened discounting
function when anticipating future rewards.
This has been supported via performance
on laboratory and computerized tasks. For
example, meta-analytic work has
demonstrated medium associations
between ADHD and delay aversion
(r¼0.38) among preschool-age youth.65

ADHD is nearly three times as commonly
diagnosed in boys as in girls66 but the explan-
ation for the differential is not fully understood:

There are many theories as to why ADHD
is more commonly diagnosed in boys than
girls. One possibility is that girls are in
some way ‘protected’ from developing
ADHD, and so it takes a higher burden of
risk factors than in boys for girls to
develop problems. Another possibility is
that ADHD symptoms are missed in girls
or that mental health problems in girls
develop into problems other
than ADHD.67

An important characteristic of ADHD is
anosognosia – the lack of awareness on the
part of many with the condition that they have
its symptoms and limitations. A theory in this
regard is that this is associated with reduced
conscious perception of errors and limita-
tions.68 The reality of the anosognosia in
respect of ADHD has ongoing forensic ramifi-
cations because of the fact that not only is the
diagnosis often missed by mental health practi-
tioners, but those with it are unaware of it,
including when charged, resulting in the need
on occasion to attempt to adduce new evidence
on appeal of not just the disorder but its poten-
tial impact upon criminal culpability.
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Definitive biomarkers have not yet been
identified for ADHD, leaving diagnosis essen-
tially to be made on the basis of behaviour.69

The aetiology of ADHD is not straightforward,
although heritability plays a major role and is
regarded as reflecting genetic factors and
environmental influences, as well as their
interplay.70

Comorbidity

Comorbidity with ADHD, especially with
other neurodevelopmental disorders, is the rule
rather than exception.71 Other relevant diagno-
ses include:

� conduct disorder;72

� learning disability or intellectual
disability;73

� oppositional defiant disorder;74

� Tourette’s syndrome;75

� Depression;76

� anxiety disorders;77

� hypersexuality;78

� sleep disorders;
� language disorder (formerly mixed recep-

tive expressive language disorder);79

� dyslexia;80

� obsessive compulsive disorder;81

� personality disorders;82

� anxiety disorder;83

� post-traumatic stress disorder;84

� autism spectrum disorder/Asperger’s
disorder;85 and

� foetal alcohol spectrum disorders.86

A particular overlap can be observed
between ADHD and mild cognitive
impairment.87

Di Nicola and others88 hypothesised the
co-occurrence of ADHD in patients with bipo-
lar disorder (15% in their sample) or major
depressive disorder (7.5% in their sample) to
be associated with maladaptive personality
traits, such as neuroticism, conscientiousness
and extraversion plus worse clinical character-
istics, outcome and level of functioning.

In a study of 2881 children and adoles-
cents (aged 5–17 years), 67% met the diag-
nostic criteria for ADHD; 650 (34%) had
only ADHD, and 1269 (66%) had at least
one comorbid psychiatric disorder (learning
disorders: 56%; sleep disorders: 23%; oppos-
itional defiant disorder: 20%; anxiety disor-
ders: 12%).89 Patients with ADHD of
combined type and with severe impairment
were more likely to present with
comorbidity.

Another phenomenon that has been
observed in the criminal offending context is
the potential for some offenders with ADHD
to self-medicate with a variety of illegal stimu-
lants, including methylamphetamine.90

Case Law

In a series of judgments by the Court of
Appeal for England and Wales, the potential
relevance of ADHD for sentencing has been
accepted. In addition, important guidance has
been provided by the Western Australian
decision of Paparone v The Queen, and the
New Zealand Court of Appeal decision of H
v The Queen has highlighted limitations in
terms of inferences that are to be drawn
from no more than reference to the existence
of ADHD in an offender. While the criminal
law cases referred to hereunder are far from
an exhaustive catalogue of key judgments in
which ADHD has been identified as an
important factor, the judgments cited are all
appellate authorities and provide a useful
insight into the approach of the courts on a
number of the forensic issues that have been
traversed in recent years in relation to
ADHD and the criminal law.

R v Friend

In R v Friend,91 the Criminal Cases Review
Commission (CRCC)92 referred to the Court
of Appeal the conviction of Billy Joe Friend
for murder and his sentence to detention dur-
ing Her Majesty’s Pleasure under section
53(1) of the Children and Young Persons Act
1933 (Eng & Wales). Friend did not give
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evidence at his trial. At the time of his conduct
he was aged 1493 and at trial he was 15.
During the initial hearing in 1996 before the
Central Criminal Court, Dr (later Professor)
Gudjonsson gave evidence on a voir dire about
the mental state of Friend and his ability to
give evidence in his own defence. It was
argued on Friend’s behalf that no adverse
inference should have been drawn from his
having failed to give evidence.

According to Dr Gudjonsson, if Friend
was allowed plenty of time and if he could be
induced to settle down and concentrate, he
was capable of providing a coherent account,
although he would find it more difficult to lis-
ten to questions and to concentrate if he was
under stress. Dr Gudjonsson expressed con-
cern about whether Friend could do justice to
himself. His distractibility would be a concern.
He would not have the same intellectual
resources as others. He contended that it was
necessary to take an overall view of Friend’s
ability to concentrate.

However, the trial judge said that it
appeared to him that Friend had given a very
coherent, even though in certain respects not
true, account of what had happened in answers
in an interview with police. He took into
account that Dr Gudjonsson had said that he
was not a very suggestible young man. At the
time the power to draw inferences in relation
to a failure to give evidence applied only to
those of age 14 or over, but the judge took the
view that that applied to calendar age and not
to mental age. The trial judge concluded that
on balance Friend’s mental condition was not
such as to make it undesirable for him to give
evidence. He based his conclusion, amongst
other things, on the explanation given by
Friend in interview as well as to Dr
Gudjonsson when seen by him, and on the
powers of the court to ensure a witness was
not put under any undue pressure.

Before the Court of Appeal, the appellant
placed reliance upon reports from an expert in
adolescent psychiatry, Dr Susan Bailey,
obtained by the CRCC, and a report obtained

subsequently by the Crown from Dr Susan
Young of the Maudsley. Dr Bailey expressed
the view that Friend had features of ADHD.
She expressed the opinion that, although he
had been just fit to plead, Friend did not have
the cognitive or psychological function or cap-
acity to participate effectively in the trial as a
result of, firstly, his level of mental impair-
ment; secondly, inattentiveness and lack of
ability to concentrate; and thirdly, his emo-
tional state. Thus, it had been undesirable for
him to give evidence. Further, she expressed
the view that in any event a less emotive setting
could have been arranged, such as involving a
separate trial or a video link. She said Friend’s
functional capacities were such that he could
only have comprehended simple questions with
one concept within a question and that he
would have been unlikely to remember earlier
answers while giving evidence at trial.

When contacted in relation to the report
of Dr Bailey, Dr Gudjonsson said he
observed that he had not specifically stated
originally that it would be undesirable for
Friend to give evidence because he thought
that that was an (ultimate) issue for the court
to determine.94 He conceded that if Friend
met the criteria for ADHD at the time of his
trial then this might have strengthened the
arguments that it had been undesirable for
adverse inferences to be drawn due to his not
giving evidence at his trial. Dr Bailey then
saw Friend, and after reviewing Friend’s
account of his early life, his understanding of
the offences, the trial process, sentencing and
life at Glenthorne Youth Treatment Centre
which he had attended, she expressed the
view that the information obtained confirmed
her prior opinions that he could not effect-
ively have participated in the trial.

Before the Court of Appeal, the evidence
from Dr Young was important. She identified
as the core symptoms of ADHD inattention,
impulsiveness and hyperactivity. She esti-
mated that:

3–5% of the childhood population has
ADHD and symptoms generally gradually
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remit as they mature. Nevertheless, up to
two-thirds of ADHD children will
continue to have residual symptoms in
young adulthood and it is estimated the
disorder is present in about 1–3% of
adults or one in every 35 people. Some
adults continue to be symptomatic in their
40s or even 50s.95

She noted that:

ADHD is … strongly associated with
specific learning problems, problems in
employment and instability in
relationships. Around one-third of ADHD
children are subject to a Statement of
Special Educational Needs and either
receive additional support to cope in
mainstream education or referred to
special school due to their learning and/or
behaviour problems. Comorbid problems
are commonly reported including conduct
disorder (50%), depression (70%), anxiety
(25%) and personality disorder (30%). …
[A] sizeable subgroup misuse drugs and
engage in criminal behaviour.96

Dr Bailey emphasised that:

Because of their cognitive deficits,
individuals [with ADHD] are predisposed
towards poor impulse control, an attention
deficit and a desire for immediate
gratification without consideration for the
consequences. There is a significant risk
for anti-social outcomes, including
criminal behaviour, disinhibited and
aggressive behaviour. In addition to these
behavioural problems, they suffer a range
of neurocognitive impairments, including
attentional, executive (ie poor planning,
sequencing and organisational ability) and
memory dysfunction. Although these
deficits appear widespread, it is thought
that their neuropsychological basis
involves dysfunction in working memory,
the self regulation of cognition and future
directed behaviour.97

Bailey concluded that the residual symp-
toms of attention and impulsivity fell within a
level of significant impairment and at the time
of Friend’s trial would have been ‘considerably
more prevalent and severe’. She also concluded

that his scores for intellectual deficit would
have been accentuated by his inability to con-
centrate consequent upon his ADHD and his
anxiety. She expressed the view that:

The implication of having ADHD and
significant cognitive impairments of this
type means that Mr Friend would have
had difficulty sustaining attention over a
prolonged period, he would have become
easily distracted and his mind may have
wandered onto different and/or irrelevant
topics. His verbal deficits meant that he
was disadvantaged in terms of his
understanding of what was being said (ie
not understanding the meaning of some of
the words used) but his ADHD cognitive
deficits meant that he may have
completely missed some parts of the
process (eg by going off task, ie not
listening or ‘tuning out’). When I
interviewed Mr Friend he described this to
be the case saying that he did not
understand what was being talked about
and at times his mind wandered onto other
topics such as thinking about a football
game. … Aside from having difficulty
following the proceedings, it is unlikely
that Mr Friend would have coped
satisfactorily with giving evidence for
prolonged periods in the witness box.
Although his poor attentional control was
considered at the time, the implication of
his impulsivity or difficulty inhibiting an
immediate (and perhaps inappropriate)
response was not. This latter point would
have particular relevance as to whether it
was desirable for Billy Joe Friend to give
evidence. For example, aside from
concentration problems in the witness box
causing him to lose his train of thought,
Mr Friend may have blurted out the first
thing that came to mind. He may have
been inconsistent and given conflicting
evidence. People with ADHD often speak
and act without thinking of the
consequences. He may have become
emotionally labile, distressed and/or angry
when giving evidence. He may not have
been able to inhibit a verbally aggressive
response. These vulnerabilities are likely
to be misinterpreted by a jury.98

Her opinion was that at the time of his trial
Friend was hampered by:
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a. severe cognitive deficits associated
with ADHD in attention and
impulsivity;

b. poor behavioural controls (hyperactiv-
ity, restlessness, emotional liability);

c. verbal intellectual deficits;
d. deficits in short-term verbal memory;
e. anxiety;
f. his young age; and
g. no concessions made at trial.

The Court of Appeal unanimously permit-
ted the fresh evidence and concluded that
Friend’s conviction could no longer be
regarded as safe:

It is clear that the judge would not have
ruled in favour of drawing any adverse
inference, certainly in respect of the failure
to give evidence, and we think probably
also in respect of the interview or silence at
the first interview in so far as he did direct
the jury that they might do so. Indeed, the
Crown has conceded that it would not even
have invited any adverse inference as
regards the failure to give evidence.

Even if there had been any direction
regarding an adverse inference, the judge
would still have had to direct the jury with
reference to the new evidence and in any
event, and quite apart from these points,
he would in the light of the new evidence
certainly have directed the jury in quite
different terms as regards any inference
from silence or lies told in interviews.99

In what constitutes one of the most import-
ant legal precedents about the relevance of
ADHD for the operation of the criminal law,
the court allowed the appeal and quashed
Friend’s conviction.

R v Osborne

In R v Osborne100 the Court of Appeal heard
another referral from the CRCC, this time in
relation to Osborne’s 2005 conviction for mur-
der (committed when he was aged 14) and
detention for life with a minimum term

assessed at nine years. At trial, Osborne unsuc-
cessfully pleaded not guilty on the ground of
self-defence and at sentencing did not rely on
any mental health expert evidence.

On appeal, fresh evidence was submitted
on the issue of whether Osborne at the relevant
time suffered from ADHD, the prominent fea-
ture of which was impulsiveness constituting
an abnormality of mind which substantially
impaired his ability to form a rational judg-
ment and exercise control over his actions
when he struck the deceased, thereby affording
him a defence of diminished responsibility and
supporting the defence argument that he
lacked the necessary intent for murder.

The fresh evidence from two psychiatrists
and a psychologist addressed the likelihood of
Osborne having experienced the symptoms of
ADHD at the relevant time. The court was
pointed in rejecting criticism that the argument
of ADHD was not advanced at the time, iden-
tifying no error in the omission.

The forensic psychiatrist, Dr Cleary, iden-
tified a triad of relevant ADHD symptoms in
Osborne: inattention, hyperactivity and impul-
sivity, the last being the most relevant and
being much greater than would normally be
expected in a child of 14 years. However, he
conceded that Osborne’s use of three joints of
‘skunk’ would have had an intoxicating and
disinhibiting effect on him and would have
been likely to have reduced his ability to con-
trol his impulses. The court expressed reserva-
tions about the psychologist, Mrs Stevens,
finding her to be overly prepared to work on
the basis of Osborne’s own descriptions of his
behavioural difficulties and to set aside favour-
able descriptions of Osborne from those who
had educated him. The psychiatrist, Dr
Browne, who was called by the Crown, did
not personally support the diagnosis of ADHD
but was prepared to defer to the diagnostic
opinion of Dr Cleary. However, he expressed
strong reservations about the seriousness of
Osborne’s symptomatology.

The Court of Appeal took into account the
effects of Osborne’s consumption of cannabis,
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the racism in his attack on the deceased, the
lack of apparent impulsivity in his attack and
the deliberateness in his assault.101 In these cir-
cumstances, it concluded that the level of
Osborne’s ADHD, putting it as high as it
could, did not substantially impair his mental
responsibility for his actions at the time of the
killing: ‘There is clear evidence of calculation
and deliberation. He knew exactly what he
was doing, and why he was doing it. No jury
properly exercising its responsibilities could
have concluded that diminished responsibility
was established on the basis of the appel-
lant’s ADHD’.102

Ibrahim v the Queen

In Ibrahim v The Queen,103 the Court of
Appeal heard an appeal against a trial judge’s
decision to decline to admit expert evidence
concerning the effects of ADHD on a not
guilty plea by Ibrahim to causing grievous
bodily harm to a family member with whom
he had a history of bad relations. At the com-
mencement of his trial, an attempt was made
to adduce expert evidence from a psychiatrist
about the effects of ADHD. However, the
author had not met Ibrahim so he was report-
ing on what he had read and had been told,
and some of the comments made by him were
found to have been based on misunderstand-
ings of what had happened and what the
defence was. The trial judge gave three rea-
sons for disallowing the application to admit
the expert evidence:

The first reason was that the application
was being made far too late in the
proceedings without any proper
explanation. The second reason was that it
was very unsatisfactory to admit expert
evidence from a medical expert who had
not interviewed or met the defendant. The
third reason was that the report was
inappropriate because it was not relevant
to the issues in the case. After the recorder
had so ruled the trial proceeded.104

The Court of Appeal found the psychia-
trist’s speculation about what Ibrahim was

thinking and why he acted as he did ‘of no
great assistance. He never met the appellant
and misunderstood the factual basis of the
appellant’s defence’. The key issue in the trial
was as to who struck the first blow. The pros-
ecution evidence, supported by CCTV footage,
was that Ibrahim was waiting for the victim
and struck the first blow. This was not an issue
on which the psychiatrist’s evidence had the
potential to provide assistance. The Court of
Appeal found that the expert opinions ‘could
only have provided slender assistance to the
appellant at best’.105 Thus it found no error in
the decision at trial and dismissed the appeal.

Paparone v the Queen

The decision of the Western Australian Court
of Appeal in Paparone v The Queen106 in
2000 is Australia’s leading decision on the
relevance of ADHD for sentencing. Paparone
was sentenced by the District Court at Perth to
an effective term of 5.5 years’ imprisonment
and a fine of $750 for various drug offences,
including manufacturing amphetamines. At
the appellate hearing, the main ground pursued
was that the sentencing judge had not accepted
that an attention deficit disorder (ADD) had
been the real cause of Paparone’s offending
and should be treated as a mitigating factor.
Paparone had asserted that his ADD had
resulted in his taking drugs on a self-help basis
for the purpose of alleviating his disorder and
that this had resulted in the circumstances
leading to the offences. The sentencing judge
had said that he was not able to make a finding
of fact on the matter and that while the dis-
order was not in dispute, it had no necessary
connection with the manufacture or possession
of illicit drugs. He observed that many people
with the disorder had no connection with the
drug trade at all.

A psychologist, Ms Coxon, gave evidence
for Paparone that often ADHD sufferers self-
medicate with a variety of substances in order
to be able to function normally in society and
that it seemed that in a bid to get rid of the
boredom and to get things done Paparone had
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turned to illicit drugs. He had initially experi-
mented with a friend’s prescribed medication
for ADHD and found that this made his life
more manageable and that he performed more
efficiently at work. Paparone asserted that this
led him to attempt to make his own variety of
amphetamine from a recipe he discovered on
the Internet.

A psychiatrist, Dr Srna, conducted three
interviews with Paparone and arranged for
electroencephalographic recording, axial tom-
ography of the brain and relevant blood tests.
He also arranged a urine toxicology screen for
alcohol, illicit substances and substances
of abuse.

Paparone told Dr Srna that one of his
friends had been diagnosed with ADD and had
been taking stimulants prescribed for him by
his psychiatrist. Paparone said he had accepted
several stimulant tablets from his friend.
Within a short time he had felt significantly
better, with his self-esteem and concentration
improving. Instead of seeking expert help, he
had embarked upon the use of amphetamines
and cocaine. He had initially benefited from
using these, but later the effect had worn off
and the whole exercise had become very
expensive. He had been buying methylamphet-
amine from drug dealers. He said that guilt
had been nagging at him all the time and he
had started to become depressed. In order to
save money and benefit from the methylam-
phetamine, he had started to manufacture it at
home, using 3–4 grams per week, which occa-
sionally increased to 7 grams per week.
However, when he had tried to get off the sub-
stance he had started to experience withdrawal
symptoms and severe depressive symptoms.

The psychiatrist noted that the psycholo-
gist had found many significant clinical fac-
tors which were of concern, including areas
of obsession with ill-health, feelings of guilt,
self-criticism, uselessness and thoughts of
being persecuted by others. There had also
been evidence of Paparone feeling out of
touch with reality and being ‘obsessive com-
pulsive’, with thoughts of self-destruction

and evidence of low energy and depression.
There had been a disorganised thought pro-
cess and a moderately high level of anxiety.
The psychologist thought that Paparone had
scored ‘high’ on all ADD and ADHD scales
and had concluded that he clearly fitted the
ADHD criteria, particularly in respect of
hypersensitivity.

On examination, the psychiatrist had found
that Paparone was ‘accelerated and pressured’.
He had shown foreclosure of thought and sig-
nificant impulsivity in the interview. He had
expressed paranoid beliefs about certain peo-
ple and situations, but these had not been of a
bizarre nature. Dr Srna made a diagnosis of an
early stage of amphetamine-induced psychotic
disorder with delusions in a young man with
ADD which had gradually developed from
childhood attention deficit/hyperactivity dis-
order, combined type (ADHD). An additional
diagnosis, instancing another aspect of the
complexity of comorbidities in respect of
ADHD, was made of amphetamine depend-
ence due to self-treatment of ADHD symp-
toms. Dr Srna concluded:

I see Mr Paparone’s alleged offence as
directly linked to him seeking relief from
symptoms of attention deficit disorder
which he has been suffering from since
his childhood. The disorder seems to have
been interfering with his overall
functioning and performance and upon
experimentation with prescription
stimulants he turned to illicit stimulants
instead. Sufferers from ADHD tend to act
in an impulsive and often self-damaging
manner which has resulted in Mr
Paparone’s case in his dependence upon
illicit stimulants. His obsessional
personality and associated depression
further complicated the matter. At the
time of his presentation he was clearly
suffering from a mild psychotic state
related to excessive use of stimulants.107

He proffered the view that the effect of
imprisonment would be ‘counter-productive
and damaging’ for Paparone.

The decision in the Western Australian
Court of Appeal was split. Kennedy and
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Murray JJ dismissed the appeal and summed
up the law as follows:

The presence in the offender of [mental
health] conditions … will be relevant to
the sentencing process in a number of
different ways and for different reasons
where there is a causal connection or link
of a relevant kind established between the
condition of the offender and the
commission of the crimes for which he or
she is to be sentenced. Generally
speaking, where that is the case, the effect
of the condition or disorder will be
mitigatory, but that will not always be the
case and indeed in some circumstances
the effect may be one of aggravation, eg,
where an intractable condition related to
the offending behaviour leads to the
conclusion that the offender will represent
in the future a continuing danger to the
community by reason of the commission
of further offences. Such a condition may
have an impact upon the type of
disposition chosen and its severity.

Where it is advanced that an offender
suffers from a condition or disability
which should mitigate punishment, then
as I have mentioned, it will be
necessary to demonstrate a causal
relationship between the offending and
the condition, as I put it in CW, ‘at
least in the sense that as a result of
the intellectual deficit the offender was
not inhibited from committing the
offence or offences in question.’ In
such a case the mitigation may be
found in the conclusion that the
offender’s moral culpability, as opposed
to his or her criminal responsibility,
has been lessened so as to reduce the
seriousness of the offending and the
need for a denunciatory sentence.

Alternatively, or perhaps in addition to
that factor, the offence and the offender
may be seen to provide inappropriate
vehicles for general and particular
deterrence to be given their full weight.
The extent to which such factors should
be given weight will be a matter of
degree depending upon the particular
circumstances of the case in point, but it
will often be the case, as Kennedy J put it

in Dalgety, that such considerations of
deterrence will continue to operate
‘sensibly moderated’. Only in an extreme
case will the relevance of such
considerations be eliminated entirely.108

They accepted that where a sentence
which would otherwise be proportionate to the
criminality involved may have a more severe
impact upon the particular offender than upon
others, then the court will be led in mercy, as
well as by reason of the application of the gen-
eral principles of sentencing, to moderate the
punishment or choose an alternative dispos-
ition.109 In applying the general considerations
to the appeal by Paparone, they concluded that
the sentencing Judge’s conclusion was correct:

There was no causal link of the required
kind between the applicant’s attention
deficit disorder and his offending
behaviour. He did not commence to
manufacture, consume and sell
amphetamines because he suffered from
the disorder, but by reason of his
deliberate choice, initially taken to obtain
relief from the symptoms of the disorder.
There was never any suggestion that the
disorder precluded him from seeking
treatment and the prescription of
appropriate medication. No doubt the fact
that he suffered from the disorder provides
some explanation for his commission of
the offences, but it does not in my opinion
in any way mitigate punishment.110

Thus, they rejected the appeal.
By contrast, Wallwork J in dissent con-

cluded that:

[I]t is clear that the learned Judge was not
satisfied on the balance of probabilities
that the applicant’s offences were
connected to a significant extent to the
ADHD problem. However a question
arises as to whether his Honour
adequately and correctly dealt with the
submission which had been made to him
on that aspect. … [T]he learned Judge
erred when he stated that the medical
diagnosis had no necessary connection
with the manufacture or the possession of
the drugs. The word ‘necessary’ indicates
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that his Honour was apparently not
applying the correct standard of proof.111

H v the Queen

In H v The Queen,112 the New Zealand Court
of Appeal heard an important appeal in a case
where H had been found guilty by a jury at
trial of three counts of indecent assault on a
young person, his 12-year-old niece, one of
which was representative, and one count of
sexual violation by unlawful sexual connec-
tion. The issue on appeal was whether the trial
judge had erred in ruling as admissible ques-
tions posed by the prosecutor about H’s
ADHD. H argued that the evidence elicited by
the prosecution was unfairly prejudicial and
had resulted in a miscarriage of justice.

At trial in evidence the complainant’s
mother, in answer to a question from the jury,
said in respect of a complaint that H had been
jumping on her in her bed, ‘But [H] has got
ADHD as well so I sort of thought … he was
always kind of, a little bit, he a little bit child-
ish’.113 In later evidence, H conceded he had
ADHD, and the cross-examination by the
prosecutor continued:

Q: Do you take medication for
ADHD, [H]?

A: I don’t need to, no, but I do, yes.

Q: And that medication that you do take is
designed to suppress some of the
behaviours of ADHD?

A: No, it’s designed to help me focus on a
task that I’m trying to do.

Q: Would you agree that when you are not
on your medication some of your
behaviour can be quite childish?

A: No.

The trial judge permitted the evidence on
the basis that the prosecution was entitled to

explore the answers given by H as to the state
of his ADHD and whether he needed medica-
tion to control his symptoms. The prosecutor
then asked H a series of questions seeking to
establish that H’s behaviour would become
‘quite childlike’, ‘unfocussed’, ‘a little bit
impulsive’ and ‘physically a bit fidgety’ when
he was not medicated. Further, the proposition
was put to H that he had a history of not taking
his medication on his days off work. H
rejected all of these propositions.114 H’s
ADHD was referred to only in passing by the
prosecution in its address to the jury.

The Court of Appeal rejected the appeal by
H although it accepted that the questioning of
H about his being on ADHD medication had
‘potentially sinister overtones’, as did the ques-
tions about H’s stopping his medication. It
noted that there was a risk that the jury would
accept by implication that H was suffering
from a medical condition, the nature of which
had not been explained by reference to expert
evidence. However, the Court of Appeal held
that the critical issue was whether cross-exam-
ination crossed the line to which it might have
been unfairly prejudicial in the case against H:

[I]t was not relied upon in support of any
of the key aspects of the Crown’s case in
closing. The passing reference to the
impugned evidence by the prosecutor in
the context of summarising the evidence
given by the complainant’s mother could
not be said to have involved unfair
prejudice. The fact that it was not relied
upon by the Crown, not addressed by the
defence and not referred to by the Judge
in summing up demonstrated that it was
not part of the central Crown case, nor did
form part of the issues the jury had
to decide.115

Diagnostic Issues for Mental Health
Practitioners

It remains common for expert evidence about
ADHD symptomatology in offenders, both
young and adult, not to be placed before courts
because the condition has not been diagnosed.
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Diagnosis of ADHD, along with diagnosis of
common comorbidities, is an area of expertise
for both psychiatrists and psychologists that
requires clinical knowledge not possessed by
all mental health practitioners and, in particu-
lar, by all forensic mental health practitioners.

A particular issue has been held to exist, at
least in some jurisdictions, in respect of psy-
chologists’ entitlement to diagnose. Somewhat
surprisingly, in the United Kingdom and at
least in parts of Australia, this remains unre-
solved.116 Wood J, in R v Peisley117 in the
New South Wales Court of Criminal
Appeal, commented:

I consider it necessary to observe once
again that it is important that clinical
psychologists do not cross the barrier of
their expertise. It is appropriate for
persons trained in the field of clinical
psychology to give evidence of the results
of psychometric and other psychological
testing, and to explain the relevance of
those results, and their significance so far
as they reveal or support the existence of
brain damage or other recognised mental
states or disorders. It is not, however,
appropriate for them to enter into the field
of psychiatry.118

In WW v The Queen119 the New South
Wales Court of Appeal applied the Peisley
passage specifically to the diagnosis of
ADHD, observing:

It was open to Mr Mahoney [a
psychologist] to test the applicant for
indications that at the time of testing he
was suffering from ADHD. He could
describe the characteristics of the
condition of ADHD. What he could not
do as a psychologist was to express an
opinion as to whether and to what extent
the ADHD condition affected the
applicant at the time of the offence.120

Concluding Observations

It is very important that the current indica-
tions are that there is a major over-represen-
tation of persons with ADHD in the prison
population. Impulsive, inattentiveness to

instructions, inability to retain information
and limitations to the ability to think ration-
ally through the likely consequences of
actions are all criminogenic factors. Such
characteristics can have a variety of causes:
mental illness, brain injury, intellectual dis-
ability, personality disorders, autism spectrum
disorder, foetal alcohol spectrum disorders,
to name but some. ADHD is another and
can be crucial both to explaining and contex-
tualising engagement in criminal activity, but
also in predicting the likelihood of recidivism
by an offender.

The diagnosis on its own of ADHD in
an offender will not provide either a defence
or, necessarily, a significant mitigation of
culpability;121 it depends on the nature of the
symptoms experienced by the accused per-
son, the conduct engaged in, and the extent
to which the symptoms played a precipitat-
ing role in the conduct. However, ADHD
does have the potential to be relevant to
fitness to stand trial122 and to the partial
defence of diminished responsibility, in
jurisdictions where that exists. It can also
have a variety of other explanatory applica-
tions in respect of the voluntariness of
police interviews, the circumstances in
which a person does not give evidence and
potentially to explain unusual conduct in
court, which otherwise might be misinter-
preted.123 Most particularly, it is relevant
during the sentencing phase, including that it
may result in the offender experiencing diffi-
culties, while untreated, with self-regulation
and impulsivity,124 and in the offender find-
ing ‘prison life more difficult than prisoners
who do not share his condition’.125 It has
the potential to explain some of the context
in which a person exercised problematic
judgment or engaged in antisocial behaviour.

Often ADHD will be found to exist in con-
junction with other conditions, both in respect
of young offenders and those who are adults.
This has the potential to make disaggregation
of the contributing elements of comorbidities
difficult for forensic practitioners and also to
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give limited assistance to offenders, as condi-
tions such as ADHD can persist and provide
cause for judicial disquiet about the potential
for recidivism.

However, two factors are relevant in this
regard: many young persons diagnosed with
ADHD do not continue to experience its
symptoms into adulthood,126 and if an
offender is prepared to be adherent to
medication to treat ADHD, this may sub-
stantially reduce symptomatology and the
likelihood of ongoing commission of
criminal offences. Marcotte and others in
2009 carried out a statistical regression
analysis between crime rates and the pre-
scription rates for stimulants used to treat
ADHD in the United States between 1997
and 2004. They found that for every 1%
increase in stimulant prescription there
was a 0.129% decrease in violent crimes;
put another way there was an inverse
correlation.127

A 2012 Swedish study gathered infor-
mation on 25,656 patients with a diagnosis
of ADHD, their pharmacologic treatment
and subsequent criminal convictions in
Sweden between 2006 and 2009. As com-
pared with non-medication periods, among
patients receiving ADHD medication, there
was a significant reduction of 32% in the
criminality rate for men and 41% for
women. The rate reduction remained
between 17% and 46% in sensitivity analy-
ses among men, with factors that included
different types of drugs (eg, stimulant vs
non-stimulant) and outcomes (eg, type of
crime). The authors concluded that: ‘These
findings raise the possibility that the use of
medication reduces the risk of criminality
among patients with ADHD’. However, of
course, prescription of a drug which has
the potential for misuse and diversion,
because of its amphetamine content,128

poses its own issues, making atomoxetine a
potentially attractive treatment alternative.

Without expert evidence about the rami-
fications of ADHD for an offender’s

criminal conduct, it will generally not be
accorded particular significance at sentenc-
ing.129 For the opinions of mental health
practitioners about persons having ADHD
to be considered helpful by the courts,
though, expert witnesses will generally both
need to have the requisite diagnostic expert-
ise and to have examined the individual.130

Care needs to be taken not to be overly
influenced by patients’ self-reports131 or by
accounts from parents. Critical clinical judg-
ment needs to be exercised. If an offender
has also taken illegal drugs which may
have played a role in generating disinhib-
ition, this will tend to render a diagnosis of
ADHD less valuable in mitigation.132

A key issue is the extent to which the
symptomatology of ADHD played a causative
or at least contributing role to the commission
of a criminal offence.133 If there is clear evi-
dence of premeditation and planning, that will
go a considerable distance to negating the rele-
vance of an ADHD diagnosis.134 A subsidiary
consideration at sentencing should also be the
extent to which symptomatology of ADHD
may be exacerbated by the custodial environ-
ment or may make the person particularly vul-
nerable to maltreatment by others.
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