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Dear Commissioner Hollonds

YOUTH JUSTICE AND CHILD WELLBEING REFORM ACROSS AUSTRALIA

| am a Public Health Physician, with over 24 years experience (1994 — 2019) at the interface of the
health and the justice systems. | was recognised in 2014 as a Member of the Order of Australia.

Between 2019 and 2023 | served as the Medical Expert on the Northern Territory (NT) Department of
Families, Housing and Communities Clinical Governance Committee. That Committee provided a
degree of oversite to the Northern Territory Juvenile Justice system.

| have recently participated in an unannounced inspection of the ACT Youth Detention Centre
(Bimberi), once again as the medical expert with the Office of Inspector of Custodial Services.

Finally, I have limited experience with the Council of Europe Committee for the Prevention of Torture
(including an inspection of a United Kingdom Youth Detention Centre), and an invited participant on
reviews conducted by the Western Australian Inspector of Custodial Serves, both in NT and in
Western Australia itself.

Addressing the four questions that you have requested responses to:

What factors contribute to children’s and young people’s involvement in youth justice systems in
Australia?

Australia ratified the Convention on the Rights of the Child in 1990. The very basic principle
enunciated in that Convention was the principle of “In the best interests of the Child”.



| am not impressed that any of the State and Territory Governments, who are each responsible for
Juvenile Justice, take this commitment seriously. | am not aware that something like a Child Impact
Assessment is ever conducted in the process of developing legislation, polices or procedures related
to Youth Justice and Youth Detention.

The limping progress across the Australian jurisdictions, regarding the Minimum Age of Criminal
Responsibility (MACR) bears witness to the lack of respect being offered to the rights of Australian
children. Even as we still have no agreed national minimum age, the NT has opted for 12 years
(without exclusions), the ACT has chosen a staged change — first 12 years, and in two years’ time 14
years (with exclusions).

The Australian Institute of Health and Welfare reported that there were 499 children under the age
of 14 years who spent time in detention between June 2019 and June 2020, throughout Australia —
43 of those were aged under 12years.

Under the Crimes Act 1914 (Commonwealth) (Crimes Act), the minimum age of criminal
responsibility for Commonwealth offences is 10 years of age. The Commonwealth Government, at no
risk to itself, could act “in the best interests of the child’ by raising the MACR to 14 years.

A second issue is the lack of commitment to independent and competent oversite of sites of Youth
Detention. In 2019, Australia ratified the Optional Protocol to the United Nations (UN) Convention
Against Torture (OPCAT). Implementation has been delayed, and National Preventative Mechanisms
have not yet been identified in each jurisdiction. When the UN Subcommittee on the Prevention of
Torture ceased its visit to Australia in October 2023, citing obstacles by Australian jurisdictions
(Queensland and New South Wales were not named in official communiques, but have been named
by the Commonwealth Attorney-General’s Department), this nation joined ......... Rwanda, as the only
countries to date to have obstructed the multilateral oversite program that 91 states internationally
have ratified. The Committee did enter Don Dale Centre outside Darwin. It is uncertain if there will
be a report from that aborted visit, or if that report will ever be made public.

What needs to be changed so that youth justice and related systems protect the rights and
wellbeing of children and young people?

All jurisdictions need to acknowledge that the pre-determinants of youth crime do not reside in the
justice domain, rather due to prenatal deprivation (including exposure to alcohol, tobacco and other
drugs), social disadvantage (including parental engagement with the criminal justice system),
behaviour disorder leading to school disengagement — a joined effort by the social service, health
and education systems need to find solutions which distance the young offender from the police and
criminal justice systems. This issue was addressed in the Royal Commission “The Protection and
Detention of Children in the Northern Territory” (Report tabled in November 2017). Recent funding
for Justice Reinvestment begins to address some of this principle, but until funds are excised out of
policing and the criminal justice systems, and transferred to community-based social service, health
and education services, “the best interests of the child’ will not even begin to be addressed.? | was
state that the term Justice DIS-investment, better describes the steps to be taken!

1 Exploring the Potential of Justice Reinvestment in Cowra - Community Report
https://nceph.anu.edu.au/research/research-stories/exploring-potential-justice-reinvestment-cowra-
community-report (Dr Jill Guthrie, Australian National University 2018)




What are the barriers to change, and how can these be overcome?

1. No national leadership in youth disengagement, and violence against children, leading to
criminalisation of vulnerable young people. The Attorney-General can use the cessation of
the SPT visit in 2022 to set a minimum standard from States and Territories; first youth
justice (later adult detention).

2. Children are not engaged in consultation, on issues that affect them. Child-sensitive, age-
sensitive and culturally-sensitive engagement — is not easy, but we, as a nation, need to learn
those processes.

Can you identify reforms that show evidence of positive outcomes, including reductions in
children’s and young people’s involvement in youth justice and child protection systems, either in
Australia or internationally?

There is so little that Australia can hold up as evidence based initiatives in child welfare, and the
criminal justice system. At best, we apply adult solutions to the issues that confront children. How
else, have we got to the situation that youth detention looks, feels and conducts itself as an adult
system look-alike.

The Commissions of Enquiry into the Tasmanian Juvenile Justice system (namely Ashley Youth
Detention Centre), the Northern Territory Youth Detention and Care systems (“Don Dale” and so
much more), and many the Reports from the Western Australian Custodial Inspectorate (Rangeview
and Banksia Hill) — are witness enough to the failures of State and Territory jurisdictions to safely and
humanely respond to the issues that youth ‘crime’ “challenges”. Too often, the responses are
systemic abuses and abrogation of human rights. None can provide evidence for the most basic
understand of, and respect for, “In the best interests of the Child”.

From your perspective, are there benefits in taking a national approach to youth justice and child
wellbeing reform in Australia? If so, what are the next steps?

Overwhelmingly yes.

The disparity of absolute numbers in detention, the rates of juvenile detention, the conduct of the
different jurisdiction — screams out for national oversite. Once again, the ratification of OPCAT
provides the Commonwealth Government to begin engaging in the oversite of all juvenile justice
systems in the nation. The Federal Attorney-General needs to assume a leadership role in this. The
National Children’s Commissioner needs to assume a role in working with jurisdictional counterparts
to bring the voices of children into this initiative.

While it might be symbolic, | would call on the Commonwealth Government, at no risk to itself, to act
on its commitment to act “in the best interests of the child’ by raising the MACR to 14 years, in one
single step, “without exceptions”.

Yours sincerely

Dr Michael H. Levy AM (MB, BS. MPH. FAFPHM.)





