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Chapter 1: How far have we come? Looking back on 20 years of the Social Justice Commissioner role 
Introduction
This year marks 20 years since the establishment of the Aboriginal and Torres Strait Islander Social Justice Commissioner (Social Justice Commissioner) role under the Australian Human Rights Commission Act 1986 (Cth). 
When I first started in this position I was asked if any of the previous Commissioners had left any words or notes of advice. I answered them ‘no, but they all left very big shoes to fill’. So it is with some trepidation and a big dose of humility that I have continued the work of this office, knowing that the bar has been set pretty high.
	Text Box 1.1: Aboriginal and Torres Strait Islander Social Justice Commissioners

	· Professor Mick Dodson AM: 1993-98

· Ms Zita Antonios: 1998-99 (Acting)

· Dr William Jonas AM: 1999-2004

· Dr Tom Calma AO: 2004-10


In the state of flux that marks Aboriginal and Torres Strait Islander affairs, Social Justice Commissioners have been unwavering in their consistent commitment to our communities. They have provided fearless leadership, advocacy and vision, established partnerships and ensured accountability of governments to our communities. There is no doubt that their hard work has cemented the role of the Social Justice Commissioner in the Aboriginal and Torres Strait Islander human rights and policy landscape whilst their considered approach has established a high level of credibility for this position. 

This chapter reflects on the journey toward the realisation of our human rights as Aboriginal and Torres Strait Islander peoples in the last 20 years and I take this opportunity to honour the guiding role that the previous Social Justice Commissioners have taken in this journey.

This is not an exhaustive review of this period. Rather it is a snapshot of the developments and contributions of Social Justice Commissioners in the key areas of:

· stolen Generations

· government approaches to Aboriginal and Torres Strait Islander affairs

· Constitutional recognition

· family violence and violence against women

· health equality

· criminal justice issues

· education

· the United Nations Declaration on the Rights of Indigenous Peoples (the Declaration).
All of these issues are still as relevant today as they were 20 years ago. We have seen improvements in some areas but sadly, little measurable improvement has occurred in others. Often the more things have changed, the more they have stayed the same.
Looking back on 20 years of the Social Justice Commissioner

Creation of the Social Justice Commissioner role
The Australian Government created the role of the Social Justice Commissioner in 1992 in response to the Royal Commission into Aboriginal Deaths in Custody (RCIADIC) and the National Inquiry into Racist Violence.

	Text Box 1.2: Royal Commission into Aboriginal Deaths in Custody and the National Inquiry into Racist Violence

	Royal Commission into Aboriginal Deaths in Custody (RCIADIC)

Investigating the death of 99 Aboriginal and Torres Strait Islander people in custody between 1980-89, the RCIADIC exposed not only the underlying causes of Aboriginal and Torres Strait Islander over-representation in the criminal justice system, but also the profound lack of social justice facing Aboriginal and Torres Strait Islander communities. 

The RCIADIC found that while Aboriginal and Torres Strait Islander people did not die in custody at a higher rate than non-Indigenous Australians, they did enter custody at a much higher rate.  Reporting in 1991, the RCIADIC made 339 recommendations, ranging from very specific measures to reduce risk of harm in custody, to imprisonment as a last resort, to more general measures to enhance social justice and reconciliation.

National Inquiry into Racist Violence (National Inquiry)

The National Inquiry was established in 1988 following a series of attacks against church and community leaders, as well as complaints from Aboriginal and Torres Strait islander peoples and cultural groups. 

The National Inquiry found racist violence against Aboriginal and Torres Strait Islander peoples was endemic, with racist attitudes and practices ingrained in many institutions. 

The National Inquiry released its report in 1991. A key recommendation of the Inquiry’s report was the need for legal protection against racial hatred. In 1995, the Racial Discrimination Act 1975 (Cth) was amended to make racial vilification against the law.


This was a time when non-Indigenous Australia seemed to be waking up to its Aboriginal and Torres Strait Islander history. The Mabo judgement had just been handed down by the High Court,
 the Native Title Act 1993 (Cth) (Native Title Act) was being negotiated,
 Prime Minister Paul Keating gave the famous Redfern address,
 and it was the early and optimistic days of the Aboriginal and Torres Strait Islander Commission (ATSIC). 

Professor Mick Dodson was appointed to the Social Justice Commissioner role on 22 January 1993. From his involvement as Counsel assisting the RCIADIC and with a solid background as a legal advocate, he was uniquely qualified to take up the position. However, it was not a position that he took lightly. From the beginning, he negotiated the complexity of the position:

I am acutely conscious that to be identified as an ‘Aboriginal leader’ and appointed by the Commonwealth to a position of influence may be viewed by some Aboriginal and Torres Strait Islanders as being co-opted by government.
 

Professor Dodson explained this tension in its historical context:

It is a measure of the experience of indigenous Australians, as the subjects not only of harsh government policies but also (more insidiously) well-intentioned paternalistic government policies, that there continues a deep distrust of governmental policies and appointees.

Professor Dodson was very clear that the way through these challenges was by consulting with Aboriginal and Torres Strait Islander communities and acknowledging:

to my country men and women…it is not appropriate that my views should be substituted for their own direct voices or that I can presume to speak for any person’s particular traditional country.

This commitment from Professor Dodson represents the very consultative, engaging and open leadership style that Social Justice Commissioners have provided over the years. 
Despite the changes that have occurred over the past 20 years, the way the first Social Justice Report explains social justice and human rights for Aboriginal and Torres Strait Islander peoples is just as relevant today. Professor Dodson argued:

Social justice must always be considered from a perspective which is grounded in the daily lives of indigenous Australians. Social justice is what faces you when you get up in the morning. It is awakening in a house with an adequate water supply, cooking facilities and sanitation. It is about the ability to nourish your children and send them to a school where their education not only equips them for employment but reinforces their knowledge and appreciation of their cultural inheritance. It is the prospect of genuine employment and good health: a life of choices and opportunity, free from discrimination.

This is not an ideal. It is the commonplace experience for most Australians. The primary task of my Commission is to monitor the gap between the life experience of indigenous and non-indigenous Australians, to ensure that certain absolute minimum standards are achieved and then exceeded, to make equality an experience and not an ideal.

As we reflect on some of the key events of the past 20 years, I believe you can see this guiding vision in all the work undertaken by the Social Justice Commissioners.
Stolen Generations
Bringing Them Home Report

In 1995, Professor Mick Dodson, together with Sir Ronald Wilson, President of the Human Rights and Equal Opportunity Commission,
 commenced the National Inquiry into the Separation of Aboriginal and Torres Strait Islander Children from their Families.  Over three years, with a total of 777 people and organisations providing evidence or a submission,
 the Inquiry traversed testimonies of grief, loss, tenacity and resilience. These hearings culminated in the Bringing Them Home Report (the Report) in 1997.
 
The Report estimated that between one in three and one in ten Aboriginal and Torres Strait Islander children were removed from their families between 1910 and 1970.
 The severity of the damage is described in the Report: 

Indigenous families and communities have endured gross violations of their human rights. These violations continue to affect Indigenous people’s daily lives. They were an act of genocide, aimed at wiping out Indigenous families, communities and cultures, vital to the precious and inalienable heritage of Australia.

The Report also considered the contemporary forms of forced separation through the child protection and juvenile justice systems.

The impact of this Inquiry cannot be underestimated in ‘validating the stories of generations of Indigenous people who until now have carried the burden of one of Australia’s greatest tragedies.’
 It was the first step in acknowledging the terrible violations of our human rights, and healing for both the Stolen Generations and the nation as a whole.

Achieving justice for the Stolen Generations

Following the release of the Report and its 54 recommendations, momentum to deliver justice to the Stolen Generations began to build. While it is not within the scope of this chapter to evaluate the implementation of all of these recommendations, I will focus on Recommendation 3 as it provided a framework for achieving justice based on international principles:

That, for the purposes of responding to the effects of forcible removals, ‘compensation’ be widely defined to mean ‘reparation’; … Reparation should consist of; 

1. acknowledgment and apology,

2. guarantees against repetition,

3. measures of restitution,

4. measures of rehabilitation, and

5. monetary compensation.
 
It is encouraging to see that in the 16 years since the Report was released, some of these principles have been put into practice. However, there are still glaring omissions, especially in relation to monetary compensation. 
Acknowledgement and apology

One of the landmark moments in our recent history was the national apology delivered by then Prime Minister Kevin Rudd as a bipartisan act of Parliament on 13 February 2008. Although all the States and Territories provided formal apologies in their Parliaments between 1997 and 2001, the significance of a national apology ran deep. 

I believe the apology has become one of those defining moments in a nation’s history where people remember where they were and who they were with at that time. The emotion was palpable, people had travelled from all parts of the country to be in Canberra because it was an event in history that non-Indigenous Australians shared as well. It was a true act of reconciliation.

Dr Tom Calma AO, the Social Justice Commissioner at that time, was present for the apology and had the honour of addressing Parliament on that day. His remarks sum up the impact on the nation:

By acknowledging and paying respect, Parliament has now laid the foundations for healing to take place and for a reconciled Australia in which everyone belongs.   

For today is not just about the Stolen Generations – it is about every Australian. 

Today’s actions enable every single one of us to move forward together – with joint aspirations and a national story that contains a shared past and future.


Guarantees against repetition

Key actions to prevent another Stolen Generation have included the establishment of the Indigenous Child Placement Principles, provision of community education about the impacts of the Stolen Generation and incorporation of the Convention on the Prevention and Punishment of the Crime of Genocide
 into Australian law.
 These measures have all contributed to a greater awareness of the practices that led to the Stolen Generations. Governments across Australia have all adopted child protection policies that recognise the importance of connection to family and culture.
Many of the recommendations in the Bringing Them Home Report were aimed at improving the way the child protection system operates for our Aboriginal and Torres Strait Islander children to guarantee against repetition. Like so many areas of policy endeavor in Aboriginal and Torres Strait Islander affairs, there has been a lot of effort but the indicators suggest that outcomes have remained the same: see Text Box 1.3. 

	Text Box 1.3: Aboriginal and Torres Strait Islander child protection statistics – then and now 

	In 1993, Aboriginal and Torres Strait Islander children nationally were seven times more likely to be in out of home care than their non-Indigenous counterparts.

Almost 20 years later we have seen this rate grow. 

In 2012, Aboriginal and Torres Strait Islander children nationally were ten times more likely to be in out of home care than their non-Indigenous counterparts.



There is no denying the complexity of the issues at play with Aboriginal and Torres Strait Islander children. It has been argued that the recommendations of the Report have created a culture of inaction where child protection authorities are reluctant to remove children from family and culture because we have seen the damage that removing children creates in our communities.
 I think this is very simplistic way of looking at a complex issue.

The ‘best interests’ of the child should always be a primary consideration.
 However, the well-being of the child or young person is always going to be strengthened by providing real support to struggling families at the earliest possible point. It seems to me and a coalition of advocates led by the Secretariat of National Aboriginal and Islander Child Care (SNAICC)
 that this is something we urgently need to do better.

Measures of restitution

Restitution is about returning something to its rightful owner. In this context, we have seen continued funding of family tracing and reunion services through the Link Up service,
 and the protection of historical records. Restitution measures also include the provision of cultural and language centres to keep culture alive, especially where it was disrupted by removal.
Measures of rehabilitation

The social and emotional well-being needs of Stolen Generations’ members and their families have been well documented. Since the Report, we have seen the development and resourcing of a range of therapeutic programs with varied degrees of support and success. 

We know that the hurt runs deep in our communities and that holistic healing is needed. The Social Justice Report 2008 specifically recommended an Aboriginal and Torres Strait Islander controlled healing body to implement a coordinated national Indigenous Healing Framework.
 

The establishment of the Healing Foundation in 2009 was a significant step in the right direction. It is an independent Aboriginal and Torres Strait Islander organisation that, through community-based healing initiatives, addresses the legacy of colonisation, forced removals and other past government policies. These programs range from establishing local healing centres, holding men’s and women’s gatherings, traditional healing and cultural renewal, to developing resources to heal trauma, loss and grief. The Healing Foundation also conducts training and education, evaluation and research. Since its establishment the Healing Foundation has funded 90 projects aimed at helping our communities to heal.

I am pleased to see that the 2013 Budget included an amount of $26.4 million over four years to continue the important work of the Healing Foundation.
 
Monetary compensation

Tasmania is still the only state that has provided a compensation scheme to members of the Stolen Generations and their families. 

The Tasmanian scheme was set up under the Stolen Generations of Aboriginal Children Act 2006 (Tas). Applications were open for six months from the commencement of the Act on 15 January 2007 and a total of 151 claims were received, of which 106 were eligible for payment. Some 84 members of the Stolen Generations received $58 333.33 each and 22 descendants either $5 000 or $4 000 each depending on how many people were within the particular family group.

Members of the Stolen Generations have been able to make claims in compensation schemes for former wards of state who suffered institutional abuse in Tasmania (2003), Western Australia (2007), Queensland (2007) and South Australia (2009).
 While this is a welcome development, generalised redress schemes stop short of acknowledging the specific harm done to the Stolen Generations. 
In the Courts, Trevorrow
 still stands as Australia’s only successful Stolen Generation litigation. Incomplete government documentation stands as a barrier to successful litigation in this area as do access to justice issues including the cost of litigation. Bruce Trevorrow was removed from his family at 13 months of age when he went to hospital for treatment of gastroenteritis. Mr Trevorrow was awarded $525 000 in compensation. Sadly, he died only one year after the payment was awarded, reinforcing how critical it is that governments act now before members of the Stolen Generation get older and pass away. Despite an appeal by the South Australian Government, the original decision was upheld.
 

Trevorrow demonstrates that redress for some members of the Stolen Generations is possible through the court system. However, other cases have proven protracted, expensive and have potentially played a role in revisiting the trauma of removal.
 Given this, a system of ex gratia payments for common experiences suffered by members of the Stolen Generations would provide a ‘swifter, more appropriate and less damaging alternative to court processes.’

I believe that the Australian Government should prioritise compensation for the Stolen Generations. The Commission has previously recommended that the Australian Government, through the Council of Australian Governments (COAG), should engage with State and Territory governments to develop a nationally consistent approach with joint funding mechanisms in the provision of financial redress for the Stolen Generations.
The failure to adequately compensate Aboriginal and Torres Strait Islander peoples ‘who were removed from their families and communities remains a significant human rights issue in Australia’.
 
Former Senator Trish Crossin, a longtime advocate of compensation for the Stolen Generations, notes that there are only around 380 surviving members of the Stolen Generation alive in the Northern Territory today.
 It is crucial that the Government acts before it is too late.
Shifting government approaches to Aboriginal and Torres Strait Islander affairs

The past 20 years has seen many changes to the administration of Aboriginal and Torres Strait Islander affairs. In fact, I think it is fair to say that one of the few constants over this period has been change itself. This uncertainty and constant churn has, in my view, hindered the progress we could have made in the past 20 years.

However, as a counter balance to this ongoing change, I believe the other constant has been the advocacy of Social Justice Commissioners to make sense of these changes and their impact on the human rights of Aboriginal and Torres Strait Islander peoples. 

This section will tell the story of some of the major, primarily federal-level, policy shifts.
Aboriginal and Torres Strait Islander Commission

ATSIC was established in 1990
 and hailed by some as a ‘revolution’
 in Aboriginal and Torres Strait Islander affairs. As a consequence, it attracted great controversy and took two years to come to fruition. At the time the legislation to establish ATSIC was passed, it was the second most amended piece of legislation to pass the Parliament since Federation.
 The Coalition opposed the legislation and there were misconceptions around how this version of self-determination would work. For instance some thought that ATSIC was a sort of ‘black parliament’
 that would threaten Australia’s sovereignty.

ATSIC was made up of an elected ‘arm’ and an administrative ‘arm’. This enabled ATSIC to function as both a peak representative body and a program delivery organisation. All Aboriginal and Torres Strait Islander people on the Australian electoral roll were eligible to vote in ATSIC elections.

The elected arm was based on 35 Regional Councils and the Torres Strait Regional Authority (TSRA), with Aboriginal and Torres Strait Islander people eligible to vote for councillors on these Regional Councils.
 The Regional Councils were grouped into 16 zones plus the TSRA, each electing a Commissioner to the ATSIC Board.
 The Minister for Indigenous Affairs appointed the Chair of the ATSIC Board until 1999 after which time the Chair was elected by the Board.

The administrative arm of ATSIC was responsible for service delivery in key areas of economic and social development through programs such as the Community Development Employment Project (CDEP), and the Community Housing and Infrastructure Program (CHIP). ATSIC received annual funding of around $1 billion.
 As well as service delivery, ATSIC was an advocate for the advancement of Aboriginal and Torres Strait Islander rights nationally and internationally. 

Abolition of ATSIC

In 2004, a series of coincidental events began the demise of ATSIC. A Government review of ATSIC was underway and its Board was dogged by a number of controversies involving the personal conduct of a minority of Commissioners. There was a range of internal governance failings, a relatively new Leader of the Opposition who was, in my view, in search of a distraction, and finally a Prime Minister whose antipathy toward the organisation was already well known.
 

The then Opposition Leader, Mark Latham was the first to announce his intention to abolish ATSIC; a decision that was quickly supported by then Prime Minister, John Howard. Legislation supporting this decision was passed through Parliament in 2005.

Over the years, much has been said and written about the demise of ATSIC and as the last Chief Executive Officer of ATSIC, I too have my own views. However, what I want to focus on here is the role that the then Social Justice Commissioner, Dr Bill Jonas assumed by filling some of void left by the abolition of ATSIC.

Despite acknowledging that ATSIC faced some governance and accountability challenges, Dr Jonas was strident in his criticism of its abolition. He argued that that the Australian Government was ‘scapegoating’ ATSIC for the Government’s own failures. He made important points about funding and service delivery:

The vast majority of ATSIC’s funding has been quarantined for particular programme responsibilities, with limited ability to address a range of key issues facing Indigenous peoples. ATSIC is now being blamed for the lack of progress by government in addressing issues for which it has no programme responsibility.

Dr Jonas was also critical of the Government’s ‘intolerance to advice or analysis that is critical of their own approach’.

The regional structures of ATSIC, Regional Councils, facilitated local decision-making. This important way for communities to organise and make their voices heard was completely lost in the abolition of ATSIC. 

Significantly, without ATSIC there was no clear national representative voice of Aboriginal and Torres Strait Islander peoples. The role of the Social Justice Commissioner became the sole remaining national Aboriginal and Torres Strait Islander statutory advocacy role in a position to engage with Government.  
‘New arrangements’

The changes to Aboriginal and Torres Strait Islander affairs announced by the Government in 2004 became known as the ‘new arrangements for the administration of Indigenous affairs’. This was a complex set of reforms, which apart from the abolition of ATSIC included:

· Transferring responsibility for the delivery of all Aboriginal and Torres Strait Islander specific programs to mainstream government departments.

· The adoption of whole-of-government approaches, with a greater emphasis on regional service delivery.

· The establishment of new structures; the Office of Indigenous Policy Coordination (OIPC) to coordinate policy nationally and Indigenous Coordination Centres (ICCs) at the regional level.

· A process of negotiating agreements at the local and regional level through Shared Responsibility Agreements (SRAs) and Regional Partnership Agreements (RPAs).

Change of any description breeds uncertainty, but when significant changes such as the abolition of ATSIC and the ‘new arrangements’ took place, it was inevitable that it was accompanied by a fair degree of distrust.

The sheer scope and pace of change was also a major challenge for our communities as well as for government bureaucrats, with Dr Calma remarking:

I received a lot of feedback that reports provide excellent documentation on what the new arrangements actually are, and this is being used by a number of public servants as a ‘bible’. This is good. But is also reflects one of the most basic problems of the new arrangements – a lack of information delivered down to the local level for both bureaucrats who are supposed to be implementing the new approach and most crucially for communities.
 

Both Dr Calma and Dr Jonas applied a human rights-based approach to the ‘new arrangements’, highlighting particular concerns about the lack of engagement with Aboriginal and Torres Strait Islander peoples. 

The ‘new arrangements’ brought into sharp relief the importance of the principle of free, prior and informed consent to effective policy. For instance, Shared Responsibility Agreements (SRAs) were agreements between government and Aboriginal and Torres Strait Islander communities or groups to provide a discretionary benefit in return for community obligations. These discretionary benefits took the form of extra services, capital or infrastructure over and above essential services or basic entitlements.

SRAs were a controversial aspect of the new arrangements, with suspicion by some communities about the underlying concept of mutual obligations where communities were required to do something in exchange for a benefit, rather than receive it on the basis of a general citizenship right or entitlement.
 Questions were also raised about whether communities were in a position to exercise their free, prior and informed consent in relation to the agreements and whether it impacted on the exercise of self-determination.
 These concerns intensified when some of the SRAs came to light: Text Box 1.4 discusses the Mulan SRA. 

	Text Box 1.4:  The Mulan Shared Responsibility Agreement


	A SRA was entered into by the Mulan community in the Kimberley, the Australian Government and the Western Australian Government. Part of the agreement was that the Australian Government would contribute $175 000 towards a petrol bowser if the community undertook certain hygiene measures such as the daily face washing of children.


While the Mulan SRA raised concerns
 and was more complex than portrayed in the media, it was inevitably used as a partisan device. All sides of politics used this SRA as an opportunity to push their own agendas for Aboriginal and Torres Strait Islander affairs. In this environment, the following analysis provided by Dr Calma was invaluable because it adopted a human rights approach: 

My conclusions on these issues may surprise some people. In particular, I find that if properly done, Shared Responsibility Agreements can provide a useful tool for realising the human rights of Indigenous peoples. When I say ‘properly done,’ I mean that the process through which agreements are struck is on the basis of free, prior and informed consent; and is supportive of Indigenous communities and builds their capacity to engage with government. For agreements to be ‘properly done’ they must not make the delivery of basic human rights subject to conditions, nor impose conditions on Indigenous peoples that are not applied to other citizens.

Dr Calma continued to monitor the ‘new arrangements’ in an attempt to keep the Government accountable. By 2006, these arrangements had been considered in the past four Social Justice Reports. This ‘continuity of focus’
 in Social Justice Reports was one of the only systematic attempts to track the implementation of the new arrangements. Dr Calma was forthright in his assessment:

After four years…it is clear that there are significant problems with…Indigenous affairs at the federal level. Primarily this is due to an ‘implementation gap’ between the rhetoric of government and its actual activities.

This ‘implementation gap’ applied strongly to the area of Aboriginal and Torres Strait Islander participation and representative structures with a disappointing lack of progress on regional representative arrangements. According to Dr Calma, the ‘absence of a framework for Indigenous representation at all levels of decision-making undermines and contradicts the aims of the new arrangements.’
 
Northern Territory Emergency Response

On 21 June 2007, the policy landscape shifted once again with the announcement of the Northern Territory Emergency Response (NTER). Then Prime Minister John Howard and Indigenous Affairs Minister Mal Brough announced the measures
 as a response to the Northern Territory Board of Inquiry Report into the Protection of Aboriginal Children from Sexual Abuse, Ampe Akelyernemane Meke Mekarle: Little Children are Sacred.
 The legislation was passed rapidly and with no consultation with the effected communities. This was despite the Report’s first recommendation saying, in part, that ‘governments commit to genuine consultation with Aboriginal people in designing initiatives for Aboriginal communities’.

The legislation underpinning the NTER was enacted on 17 August 2007.
 Initially, the measures applied to 73 communities and the legislation had a five year sunset clause.

These measures included:

· compulsory welfare quarantining
· compulsory alcohol restrictions
· the compulsory acquisition of land
· changes to the permit system to enter Aboriginal land

· the removal of customary law and cultural practice as a mitigating factor in bail or sentencing
· licensing of stores in prescribed areas
· banning of pornography in prescribed areas.
 

Initially there was also to be compulsory health checks of all children under 16 years old, but this strategy was abandoned following strong protests from medical practitioners. 

Dr Calma welcomed the announcements to protect the rights of Aboriginal and Torres Strait Islander women and children, but was critical of the lack of connection between Australia’s human rights obligations and some aspects of the NTER, especially the suspension of the Racial Discrimination Act 1975 (Cth) (Racial Discrimination Act): 
This was of great concern to me as I have always maintained that human rights are universal and indivisible. This means that human rights apply to everyone, everywhere, everyday and that different types of rights have equal importance. Good policy always upholds human rights.

Dr Calma also voiced concerns about consistency with the ‘new arrangements’ in which the Government had invested so much, saying:
One of the things that I was immediately struck by the announcement of the government these past weeks was the similarity between them and the government’s announcements in 2004 to abolish ATSIC and introduce the new arrangements. The announcement of the abolition of ATSIC was clearly made on the run. The commitments made at the time were sweeping in their scope. What my reports have shown is that to date the government still hasn’t been able to bed down a system that can deliver these commitments.

A fundamental concern was also the lack of consultation and engagement with Aboriginal communities in the Northern Territory. Dr Calma reported on the deep feelings of disengagement and division in the affected communities which became linked with an unhealthy discourse that stifled debate, ‘framed in such a way that you are either with us or against us,’
 or in other words, if you don’t support us you must support the abuse of children.
As well as a broad coalition of people and organisations across Australia noting similar concerns and the United Nations also highlighting the human rights shortcomings of the NTER,
 Dr Calma was singled out for sustained personal attacks in the media about his approach.
 Again, I commend Dr Calma for taking a principled stand for our human rights and maintaining the integrity of this position, particularly where we are tasked with monitoring and promoting the enjoyment and exercise of human rights of Aboriginal and Torres Strait Islander Australians.
 

Closing the Gap 

In 2008, the Council of Australian Governments (COAG) agreed to a partnership to achieve targets in Closing the Gap in Indigenous Disadvantage. These targets were expressed in the National Indigenous Reform Agreement and are outlined in Text Box 1.5 together with the underpinning ‘building blocks’ that support their achievement. 

The work of the Close the Gap Campaign for Indigenous health equality was very influential in the development of the Closing the Gap agenda. I discuss this in further detail later in this chapter.

	Text Box 1.5:  The Closing the Gap Framework


	The Closing the Gap Framework commits to timeframes for achieving six targets:
· To close the life-expectancy gap within a generation.
· To halve the gap in mortality rates for Indigenous children under five within a decade.
· To ensure access to early childhood education for all Indigenous four years olds in remote communities within five years.
· To halve the gap in reading, writing and numeracy achievements for children within a decade.
· To halve the gap in Indigenous Year 12 achievement by 2020.
· To halve the gap in employment outcomes between Indigenous and non-Indigenous Australians within a decade.
Meeting the Closing the Gap targets involves major effort in seven building blocks:

· Early Childhood

· Schooling
· Health
· Economic Participation
· Healthy Homes
· Safe Communities
· Governance and Leadership.


Closing the Gap has now become a central strategy in Aboriginal and Torres Strait Islander affairs. I discuss it further in relation to health equality in this chapter and consider future directions in chapter 3.

A new national representative body

The Closing the Gap Framework offered a shift in how governments would work together but without a national representative body, it was unclear how governments would work with Aboriginal and Torres Strait Islander peoples to meet the targets.

In December 2008, Minister Macklin tasked Dr Calma with chairing an Independent Steering Committee to research models for a new national representative body, consult with communities and make recommendations. A report was released in November 2009
 setting out recommendations for a model of a representative body that has now evolved into the National Congress of Australia First Peoples (Congress). 

Again, I believe the respect for Dr Calma’s leadership was a key factor in bringing people together. Questions of governance and representation are inevitably political and given the history of ATSIC, it was a great achievement to come to a clear resolution.

Congress was incorporated in 2010. I wrote extensively about Congress in the Social Justice Report 2012,
 and consider steps to secure our national voice in chapter 3. 

Changes to the Northern Territory Emergency Response

Against this background of the reform, the NTER largely continued following the change of Government at the 2007 election. However, the Government initiated a review in 2008.
An independent Review Board, led by Peter Yu, was appointed in June 2008 and completed their report in October 2008.
 This report noted some positive progress from the NTER; for example an increased police presence, measures to reduce alcohol-related violence, and an improvement in the quality and availability of housing, health and education. However, it also noted that some measures had not succeeded because the NTER failed to engage with the very people for which it was intended.

The suggestions for improvement made by the Review Board echoed the recommendations made by Dr Calma in the Social Justice Report 2007.
 The three overarching recommendations made by the Review Board were that:

· The Australian and Northern Territory Governments recognise as a matter of urgent national significance the continuing need to address the unacceptably high level of disadvantage and social dislocation being experienced by Aboriginal Australians living in remote communities throughout the Northern Territory.
· In addressing these needs, both the Australian and Northern Territory Governments acknowledge the requirement to reset their relationship with Aboriginal people based on genuine consultation, engagement and partnership.
· Government actions affecting Aboriginal communities must respect Australia’s human rights obligations and conform to the Racial Discrimination Act.

The Australian Government provided an initial response in October 2008 that agreed with these main recommendations and outlined the intention to continue the ‘stabilisation’ phase of the NTER for 12 months before transitioning to a long term development phase.
 Following consultation with Indigenous communities in the Northern Territory, the Australian Government released its policy statement on the proposed redesign of the NTER measures.

In essence, the core elements of the NTER remained in place
 although there was a focus on redesigning the NTER measures so they were ‘more clearly special measures or non-discriminatory within the terms’ of the Racial Discrimination Act.
 

In 2010, the Social Security and Other Legislation Amendment (Welfare Reform and Reinstatement of Racial Discrimination Act) Act 2010 (Cth) repealed the provisions which had suspended the operation of the Racial Discrimination Act in relation to the NTER.
 The Commission welcomed these amendments but noted some concerns as the legislation ‘authorised the continuation of some measures that had a discriminatory and negative impact upon the rights of Aboriginal and Torres Strait Islander peoples.’

Stronger Futures

As the NTER legislation approached its expiry in 2012, the Australian Government conducted a six week consultation process on the development of the legislation to take its place. This process was extremely disappointing given there had been consistent calls for meaningful and effective consultation with Aboriginal and Torres Strait Islander peoples as the proposed legislation would have wide-ranging impacts on communities. In my view, the six week consultation period did not do justice to the issues in question given their complexity and their potential impacts on communities. 

Nonetheless, based on these consultations the Government introduced three Bills, which passed through Parliament on 29 June 2012.
 I will refer to these collectively as the Stronger Futures legislation. Text Box 1.6 summarises the features of the Stronger Futures legislation.

	Text Box 1.6:  Stronger Futures legislation

	The Stronger Futures legislation:

· Repeals the Northern Territory National Emergency Response Act 2007 (Cth) (NTNER Act).

· Retains existing alcohol bans in prescribed Northern Territory communities but introduces the mechanism of community ‘alcohol management plans’.
 

· Amends laws relating to alcohol abuse, including by adding six months imprisonment as an available penalty for possession of less than 1350ml of alcohol in an alcohol protected area.

· Introduces a new power which allows the Australian Government to make regulations to modify Northern Territory laws relating to leasing on town camp and community living area land.

· Repeals the provisions relating to the acquisition of extensive statutory rights under the Aboriginal Land Rights (Northern Territory) Act 1976 (Cth)
 and provisions relating to the acquisition of compulsory five-year leases.

· Amends the licensing regime for community stores, extending licencing requirements beyond stores which accept income managed funds, and providing for more rigorous assessment of store practices and more robust enforcement of regulations.

· Amends the Classification (Publications, Films and Computer Games) Act 1995 (Cth) to continue existing pornography bans and require communities to be consulted if they are to be subject to a new ban or if bans are to be removed.
 
· Amends the Crimes Act 1914 (Cth) to introduce an exception to the rule preventing consideration of customary law or cultural practice in bail and sentencing (as amended by the NTNER Act) for certain offences involving cultural heritage.

· Amends sections of the social security legislation which enable a new process for dealing with unsatisfactory school attendance
 (this change accompanied the policy announcement that the School Enrolment and Attendance Measures (SEAM) which allow for the suspension of welfare payments, would be expanded).
 
· Amends the operation of the Income Management scheme by allowing recognised state/territory authorities to refer people to Income Management.



Stronger Futures has provided ten-year funding commitments and while I welcomed the long term investment that this provides, I echo the key message that Social Justice Commissioners have been making for the past 20 years: work must be done in consultation and in partnership with our communities, and it must be in accordance with our human rights.
 

At the time the legislation passed, I harboured concerns about the legitimacy of the characterisation of some of the Stronger Futures measures as special measures.
 I also had concerns about the potential for other measures, such as the School Enrolment and Attendance Measure (SEAM), to be indirectly discriminatory in their application. Then Race Discrimination Commissioner, Dr Helen Szoke and I stressed that the way these measures were implemented would determine whether or not they were compatible with obligations not to discriminate on the basis of race.
   

The Parliamentary Joint Committee on Human Rights (JCHR) produced an examination of the Stronger Futures legislation in June 2013. Its report raised concerns about the lack of evidence to support the assertion that certain measures are not racially discriminatory. In relation to the Government’s assertion that alcohol measures were a special measure, the JCHR did not ‘consider that the measures are appropriately classified as special measures within the meaning of ICERD [International Convention on the Elimination of All Forms of Racial Discrimination].’
 However, the report suggested that the implementation of alcohol management plans could create evidence to justify such classification. 

The JCHR found SEAM would have an impact predominantly on Aboriginal communities and therefore might constitute racial discrimination as defined by ICERD.
 It also found that SEAM involved a limitation of a number of other rights.
 Consequently the JCHR suggested that SEAM ‘must be justified as a proportionate measure based on objective and reasonable criteria’ adopted to achieve the ‘legitimate goal’ of promoting the right of education of Aboriginal children in the Northern Territory.
 The JCHR further suggested that it is the responsibility of the Government to clearly demonstrate SEAM is justified based on ‘reliable empirical evidence, that the measures are having a significant impact on reducing low school attendance’.
 I am concerned that the Government is yet to produce the necessary evidence to satisfy these considerations.

I am of the view that the way to establish legitimacy and ensure the effectiveness of these measures is through meaningful engagement with Aboriginal and Torres Strait Islander communities respecting the right to free, prior and informed consent. 

The Stronger Futures legislation is in force until 2022.
 The challenge for the next ten years is its implementation. Again, I have argued that a human rights framework as articulated in the Declaration should guide this work. I will discuss this in more detail in chapter 4.
Constitutional recognition 

The fact that the Constitution of Australia contains sections that anticipate discrimination on the basis of race and fails to recognise Aboriginal and Torres Strait Islander peoples remains a stain on our nation. As the most recent uses of these provisions relate to Aboriginal and Torres Strait Islander peoples, Social Justice Commissioners have consistently campaigned strongly to redress this injustice. 

(i) A history of campaigning

Social Justice Commissioners have continued to build on the proud history of campaigning and community advocacy for constitutional recognition of Aboriginal and Torres Strait Islander peoples. A groundswell of public support, generated by grassroots advocacy, was a key factor in the success of the 1967 referendum. Despite the positive outcomes of this referendum, there remained unfinished business. Text Box 1.7 considers the importance of the 1967 referendum.
	Text Box 1.7: The 1967 Referendum

	The 1967 referendum provided the previous generation with a nation building moment. Receiving 90.77% support at the ballot box, it was the most strongly supported referendum proposition in history. The great public support for this referendum, created through decades of campaigning by some of our greatest champions, established a launching pad for reconciliation between Indigenous and non-Indigenous Australians. 

However, it only went part of the way in creating a Constitution that is inclusive of all Australians. Dr Tom Calma said:

the overwhelming support for the 1967 Referendum gave the Commonwealth government the power and responsibility to address the catastrophic conditions under which Aboriginal people lived.

However, in my opinion the Referendum only ‘half-worked’ in certain fields but not enough to achieve the referendum’s implied promise of equality.



The Social Justice Report 1995 explored the value of constitutional change and possible options for reform.
 Professor Dodson explained the need for constitutional reform stemming from the original drafting process:

In 1901, the ‘founding fathers’, white, male and bearded, saw no reason to place the rights of Indigenous peoples on the Constitutional agenda. They totally excluded Indigenous peoples from the process of forming the Constitution.
 

He also identified that ‘recognition will have great benefits over time in changing non-Indigenous social attitudes towards Aboriginal peoples and Torres Strait Islanders.’

The Social Justice Report 2008 explored the potential for constitutional reform in the changed political context after the 2007 election, and suggested options for the substance and process of reform.
 In this Report, Dr Calma identified the need for constitutional change as ‘unfinished business.’ 
 He stated that constitutional reform:
…is about ensuring that our founding document sets out ambitions and expectations for all Australians that reflect a modern, twenty first century Australia by providing a legal foundation for reconciliation, where human rights are respected at all levels of government…Without constitutional change, Aboriginal and Torres Strait Islander peoples will continue to be vulnerable to the enactment of racially discriminatory laws in Australia. No other reform to our legal system can address this fundamental problem.
 

In my first Social Justice Report in 2010 I picked up the issue again, identifying the critical factors necessary for a successful referendum. I considered the existing inadequacies of provisions in the Constitution and traced the history of the campaign for reform. I also outlined the benefits that constitutional recognition would bring to Aboriginal and Torres Strait Islander peoples, and to the nation as a whole.
 
Constitutional recognition, to my way of thinking, is for all Australians: 

Australians have a rare opportunity to stand together as one people, united in recognition of the contribution of Aboriginal and Torres Strait Islander peoples to this land and this nation, in the past, the present and into the future. What is at stake is an inclusive national identity and a path towards a truly reconciled nation.

This history of campaigning by Social Justice Commissioners also included submissions, lobbying and involvement in other processes and inquiries. 
The most recent example of this work was my involvement as an ex-officio member of the Expert Panel on Constitutional Recognition of Indigenous Australians (Expert Panel).

In December 2010, then Prime Minister Gillard appointed the Expert Panel with a mandate to explore how the Constitution could be changed to recognise Aboriginal and Torres Strait Islander peoples. The Panel consisted of Members of Parliament, legal experts, and Aboriginal and Torres Strait Islander and non-Indigenous community leaders.
 
Between May and October 2011, the Expert Panel conducted 250 public consultations across Australia, heard from over 4 000 people and received over 3 500 submissions. The Expert Panel visited many Aboriginal and Torres Strait Islander communities, holding consultations based on a discussion paper that was translated into 15 Indigenous languages.

The Expert Panel was a significant and genuine attempt to gain a wide range of authoritative views on the need for constitutional recognition. I hope that we look back at the work of the Expert Panel as one of the defining moments that garnered support for a successful referendum to provide this recognition.
The Expert Panel’s report was presented to the Prime Minister in January 2012 and it lays out sound, well considered recommendations to present to the Australian people at a referendum. The recommendations should provide the foundation for any proposal taken to the people.

Significantly, cross-party support for constitutional recognition of Aboriginal and Torres Strait Islander peoples has been achieved. 

Considering this achievement, many people consider that progress to reform the Constitution has been too slow. However, there are a couple of key advances that demonstrate real progress towards a referendum.

(ii) Beyond the Expert Panel

The passing of the Aboriginal and Torres Strait Islander Peoples Recognition Act 2013 (Cth) by Parliament was an important first step towards the main goal of constitutional reform. As then Prime Minister Gillard stated:

…no gesture speaks more deeply to the healing of our nation’s fabric than amending our nation’s founding charter, so I commend this bill to the House as a deed of reconciliation in its own right, and as a sign of good faith for the referendum to come.

The then Opposition Leader Tony Abbott supported the Prime Minister’s message: 

I honour the millions of Indigenous people, living and dead, who have loved this country yet maintained their identity and who now ask only that their existence be recognised and their contributions be acknowledged.

Another important mechanism for progressing constitutional recognition has been the establishment of the Joint Select Committee on Constitutional Recognition of Aboriginal and Torres Strait Islander Peoples in November 2012. The Committee operates with the mandate to ‘work to build a secure strong multi-partisan Parliamentary consensus around the timing, specific content and wording of referendum proposals for Indigenous constitutional recognition’.
 It produced its first report on the Inquiry into the Aboriginal and Torres Strait Islander Peoples Recognition Bill in January 2013.
 

The progress report, delivered by the Committee in June 2013, provided clear direction on the steps and timeframes required to ensure that momentum towards a referendum is maintained and built upon following the September 2013 election.
 It was pleasing to note that the report again clearly demonstrated cross-party commitment to constitutional recognition.
The report also provided a strong endorsement of the work and recommendations of the Expert Panel, stating that ‘the work of the Expert Panel provides a solid foundation for the process of constitutional reform’.
 
Consistent with the recommendations of the Expert Panel, the Committee also committed to ‘consult further with Aboriginal and Torres Strait Islander peoples and their representative organisations to ascertain their views’ if a proposal other than that of the Expert Panel is being considered.
 The continued engagement of Aboriginal and Torres Strait Islander peoples is crucial to ensure any proposal is meaningful and supported by us as First Peoples.  
(iii) Public education campaign 

In examining the previous attempts to change the Constitution, and their successes and failures, we cannot underestimate the importance of public education. We need to bring people along with us if constitutional recognition is to be successful.

An education campaign began in July 2012 to raise public awareness of the need to recognise Aboriginal and Torres Strait Islander peoples in the Constitution. The campaign builds on the continued advocacy since the successful referendum in 1967, which itself launched from the platform created by the 1967 Yes Campaign. The campaign, which can be seen as a vital element of this advocacy, is called Recognise and is supported by Reconciliation Australia with funding from the Australian Government.
   

I joined with many high profile Australians including Michael Long, Aden Ridgeway, Lowitja O’Donoghue, Mick Dodson, Marcia Langton, Jason Glanville and Tim Costello, along with then Minister for Families, Community Services and Indigenous Affairs Jenny Macklin and now Prime Minister Tony Abbott, to begin the ‘Journey of Recognition’ in Melbourne on 26 May 2013. The Journey is travelling around the country talking about the importance of constitutional recognition. This is just one of a number of community advocacy measures that are building momentum towards a referendum.

By the end of September 2013, almost 152 000 people pledged their support for constitutional recognition of Aboriginal and Torres Strait Islander peoples according to the Recognise website.
 This show of commitment is a strong display of public support for constitutional reform and engagement with the campaign.

Polling has also shown that 81% of eligible voters support the recognition of Aboriginal and Torres Strait Islander peoples in the Constitution.
 Recent polling also indicated strong support for a key recommendation of the Expert Panel which is the inclusion of a clause which would prohibit discrimination on the basis of race.
 
This support is promising and I consider the next steps needed to achieve constitutional recognition in chapter 3.

Health equality

Addressing the unacceptable gap in health and life expectancy equality between Aboriginal and Torres Strait Islander people and the broader Australian public has been a priority of successive Social Justice Commissioners.
 The life expectancy gap remains a major challenge for the nation:

In 2005–07, life expectancy for Aboriginal and Torres Strait Islander peoples was estimated to be 11.5 years lower than that of the non-Indigenous population for males (67.2 compared with 78.7 years) and 9.7 years lower for females (72.9 compared with 82.6 years).

I am proud of the contribution that Social Justice Commissioners have made to drive action and reform to address this concern. The ground-breaking Social Justice Report 2005 set out a human rights-based approach to Aboriginal and Torres Strait Islander health equality. In the Report, Dr Calma called on the ‘governments of Australia to commit to achieving equality of health status and life expectation between Aboriginal and Torres Strait Islander people within 25 years.’
 
The crux of the call was that governments have an obligation to ensure that Aboriginal and Torres Strait Islander peoples have an equal opportunity to be as healthy as the broader Australian population. This human rights based-approach also required governments to develop a comprehensive long-term plan of action and to set timeframes and benchmarks to measure progress in achieving health equality. 
I continue to advocate for health equality in my role as Co-Chair of the Close the Gap Campaign.
Close the Gap: A campaign for health equality 
Following the release of the Social Justice Report 2005, under the leadership of Dr Calma, key stakeholders in Aboriginal and Torres Strait Islander health began meeting to:

· achieve a common understanding of a strategy to health equality for Aboriginal and Torres Strait Islander Australians (the Social Justice Report 2005 outlined the proposed strategy)
· commit to working together to achieve Aboriginal and Torres Strait Islander health equality within 25 years.

These meetings led to the formation of a coalition called the Close the Gap Campaign that united to push for health equality. Members of this Coalition then formed a Steering Committee to drive the Campaign.

In April 2007, Patrons Catherine Freeman and Ian Thorpe launched the Campaign. Coinciding with the launch, the Campaign published an open letter to all Australian governments in the media calling for health equality. 

At the same time the public was invited to sign the Close the Gap Pledge.
 Over the years this has resulted in over 188 000 Australians committing their support with this year’s annual National Close the Gap Day involving more than 140 000 people, and a dedicated Close the Gap National Rugby League Round.

The Campaign has engaged with a broad range of stakeholders. As founding Chair of the Campaign, Dr Calma played a key role in bringing the various health bodies, Indigenous and non-Indigenous, to the table to form the Campaign. Since its inception it has also been strongly bipartisan and closely engaged with all sides of politics.
National Indigenous Health Equality Summit

In March 2008, the Campaign hosted the National Indigenous Health Equality Summit in Canberra. The Summit produced two key outcomes: the National Indigenous Health Equality Targets and the Statement of Intent and was one of the formative events in building support.

The National Indigenous Health Equality Targets
 set out the consensus view from Campaign members and Aboriginal and Torres Strait Islander health experts on what needs to be done to achieve health equality by 2030. These targets still have as much relevance now and should inform the development of a national implementation plan for the National Aboriginal and Torres Strait Islander Health Plan 2013–2023 (Health Plan).
 

The Statement of Intent was signed by all major federal parties at the summit and has subsequently been signed by most States and Territories and committed parties to working together to achieve health equality by 2030. It also set out the blueprint to achieve this goal which includes the development of a long-term plan of action in partnership with Aboriginal and Torres Strait Islander peoples and their representatives.

Both Dr Calma and myself as Social Justice Commissioners and the Campaign Chairs
 have used the Statement of Intent as key pillars in our advocacy. The Social Justice Report 2008 provided a detailed review of the impact of the early years of the Campaign and updates have been provided in subsequent reports.

Reforming Aboriginal and Torres Strait Islander health policy 

In 2007, having indicated support for Close the Gap approach, the Australian Government adopted the Closing the Gap policy platform.
 This resulted in a number of positive reforms including:
· In December 2007, COAG adopted a target to achieve Aboriginal and Torres Strait Islander life expectancy equality within a generation. This was supported by a target to halve the mortality rate of under-five year old Aboriginal and Torres Strait Islander children within ten years. By mid-2009, a total of six COAG ‘closing the gap’ targets had been announced.

· In 2009, the National Partnership Agreement (NPA) on Closing the Gap in Indigenous Health Outcomes with a focus on chronic disease and the NPA on Indigenous Early Childhood Development with a focus on child and maternal health were signed.
 
The Closing the Gap reforms have also increased transparency and public accountability. This is consistent with the Campaign’s advocacy and a human rights-based approach as it enables progress to be tracked over time. Of particular importance is the Prime Minister’s annual report and address to Parliament on progress towards achieving the Closing the Gap targets. The Campaign produces an annual ‘Shadow Report’ coinciding with the Prime Minister’s report. It has become a welcome tradition that the Prime Minister meets with Campaign representatives and exchanges reports on the day that the Prime Minister’s report is tabled in Parliament.
National Health Leadership Forum

In August 2011, the National Health Leadership Forum (NHLF) was established within Congress. The NHLF is comprised of the Aboriginal and Torres Strait Islander health peak bodies on the Campaign Steering Committee and was established to partner with the Australian Government in the development, implementation and monitoring of national health policy including a plan of action. I set out the NHLF as a case study in the Social Justice Report 2012 as an example of effective governance at the national level.
 

National Aboriginal and Torres Strait Islander Health Plan 2013–2023

Following the formation of the NHLF, then Health Minister Nicola Roxon and the Minister for Indigenous Health Warren Snowdon announced a process for the development of a Health Plan.
 The NHLF worked in partnership with the Australian Government in the development of the Health Plan which was finalised in July this year.
 

The Close the Gap Campaign welcomed the Health Plan as a crucial step towards closing the gap in health equality.
 It is pleasing that the Health Plan:

· has an overarching goal of closing the life expectancy gap by 2030

· adopts a human rights-based approach and addresses racism at both the individual and systemic levels

· adopts a holistic definition of health including recognition of the impacts of past policies and the ongoing cycle of trauma on the health of Aboriginal and Torres Strait Islander people and the role of healing

· recognises the central role of culture and social and emotional wellbeing to the physical and mental health of Aboriginal and Torres Strait Islander people

· is comprehensive and addresses the wide range of social and cultural determinants of health inequality

· includes a commitment to develop targets and benchmarks to measure progress.

However, to be effective this plan of action must be implemented in partnership with Aboriginal and Torres Strait Islander peoples and their representative organisations.
 I consider actions for the future in chapter 3.
Criminal justice issues

Given that the RCIADIC was part of the impetus for the creation of the Social Justice Commissioner role, it is not surprising that criminal justice issues have been a significant focus over the last 20 years. Unfortunately, the statistics over time have grown worse: see Text Box 1.8. 

	Text Box 1.8: Aboriginal and Torres Strait Islander criminal justice statistics – then and now

	While it is difficult to directly compare statistics from 1993 to today due to different methodologies around Indigenous identification, a very rough analysis shows a disturbing trend. 

In 1993, Aboriginal and Torres Strait Islander young people nationally were 17 times more likely to be in detention than their non-Indigenous counterparts.

This number has significantly increased.

In 2012, Aboriginal and Torres Strait Islander children nationally were 25 times more likely to be in detention than their non-Indigenous counterparts.

And in 1993, the crude rate of imprisonment
 for Aboriginal and Torres Strait Islander adults showed that they were 14 times more likely to be imprisoned than their non-Indigenous counterparts.
 In 2012, this crude rate of imprisonment for adult Aboriginal and Torres Strait Islanders had increased to 18.4 times more likely than non-Indigenous Australians to be imprisoned.



Social Justice Commissioners have been actively involved in trying to explain why our people make up the majority of Australia’s prison populations and how we can remedy this. Some of this has been in response to particular policies, such as mandatory detention, whilst other work has considered the particular needs of groups such as women and offenders with cognitive impairments and/or mental health issues. And of course, there is the issue of general disadvantage facing our people as a result of colonisation and subsequent trauma.
Mandatory sentencing

Over the past 20 years, opposition to mandatory sentencing laws has been a key area of advocacy for Social Justice Commissioners because the application of these laws has a disproportionate impact on Aboriginal and Torres Strait Islander peoples. 

When we place mandatory sentencing in the social context of Aboriginal and Torres Strait Islander offenders, we see for example:
Aboriginal juveniles appearing in court are significantly more likely to have a previous offending history and are more likely to be among those with extensive offending histories than are non-Aboriginal people. Thus mandatory sentencing regimes, although they appear to be racially neutral, are foreseeably discriminatory in their impact.

Mandatory sentencing was first introduced in Western Australia in 1996 and the Northern Territory in 1997.
 

The Northern Territory laws required a Court to impose a period of at least 14 days imprisonment for an offender guilty of a property offence.
 In Western Australia, if a person was a repeat offender at the time of committing a home burglary, adult and juvenile offenders must be sentenced to a minimum of 12 months imprisonment or detention.

These laws were sharply critiqued by then Social Justice Commissioner, Dr Jonas who referred to them as the ‘antithesis of social justice’.
 Serious concerns were raised by a number of United Nations human rights treaty bodies about the compatibility of the laws with Australia’s human rights obligations.
 The human impact of these laws helped turn the tide of public opinion. For instance, as shown in Text Box 1.9 below, there were numerous examples of disproportionate sentencing of Aboriginal people in the Northern Territory.

	Text Box 1.9:  Mandatory sentencing case studies


	· A 29 year old homeless man wandered into a backyard when he was drunk and took a $15 towel. It was his third minor property offence and he was imprisoned for a year.

· An 18 year old man was sentenced to 90 days in prison for stealing 90 cents from a car.

· A 15 year old girl was detained for 28 days for unlawful possession of a vehicle. In fact she was only a passenger in a stolen vehicle.
· Robert was first referred to the Department of Family, Youth and Children’s Services when he was 12 years old due to a lack of parental support. Since the age of 14, Robert has mostly looked after himself. He attempted suicide while in police custody, having been arrested for a mandatory detention offence. The offence was one of property damage. He broke a window after hearing about the suicide of a close friend.
· Tragically, in 2000 a 15 year old boy committed suicide whilst in custody on a mandatory sentence of 28 days for stealing textas and paint.


In 2001, the Northern Territory mandatory sentencing laws for property offences were repealed.
 

Looking back, researchers have been able to show that appearances before the Northern Territory courts that led to imprisonment were 50% higher during the period of mandatory sentencing, compared with the period immediately after the repeal of the legislation.
 In terms of the impact on crime, property crime actually increased during the mandatory sentencing regime and then decreased once it was repealed.
 

Mandatory sentencing regimes are still in place in Western Australia. In fact, the Western Australian Government has promised to expand mandatory sentencing terms to 15 years for some offences and double home burglary minimum terms to two years for all offenders over the age of 16 years.

The Northern Territory introduced new mandatory sentencing laws in 2008
 and has further extended the mandatory sentencing regime to a range of violent offences in 2013.
 

I am extremely disappointed that despite powerful legal, moral, economic and human rights arguments, some Australian jurisdictions still resort to mandatory sentencing 20 years after the RCIADIC stated that imprisonment should be a measure of last resort. In my view, mandatory sentencing results in harsh, unfair sentences and does not increase community safety.

Women in corrections

The rate of Aboriginal and Torres Strait Islander women in custody has grown more quickly than any other demographic group during the past 20 years. Between 2000 and 2010 alone there has been a 59% increase in Aboriginal and Torres Strait Islander female imprisonment, compared to a 35% increase for Aboriginal and Torres Strait Islander males. Aboriginal and Torres Strait Islander women are 21.5 times more likely to be imprisoned than their non-Indigenous counterparts.

It is not just these alarming statistics but the significant needs and disadvantage of Aboriginal and Torres Strait Islander women in custody that have driven a human rights approach to this issue. Research in the Social Justice Reports in 2002 and 2004 highlighted the strong links between victimisation and offending, with one study finding 67% of Aboriginal women in custody in Western Australia had experienced abuse as an adult or child.

This group of women faces a very high level of homelessness, mental health treatment needs and consequent requirement for holistic post-release support services.
 With 80% of Aboriginal and Torres Strait Islander women in Western Australia having children,
 the need for support extends across the generations to try and rebuild strong families which can help break the cycle of offending. 

There have been some welcome developments in the past 20 years. As an example, we now have women and child units in some prisons; however, these initiatives are the exception rather than the rule. 

Regardless, this sort of intervention is at the wrong end of the spectrum – we need more support services in order to prevent offending in the first place. 
People with disabilities

One of the strengths of the Social Justice Commissioner’s role is the ability to advocate for the most vulnerable.  Aboriginal and Torres Strait Islander people with cognitive impairment,
 psychosocial disability, hearing impairment or other disability in the criminal justice system are by any measure some of the most vulnerable people in our community.

Research has shown that Aboriginal and Torres Strait Islander young people with a cognitive impairment have earlier contact with police and progress more quickly to custody from this contact, compared to the non-Indigenous group.
 

Dr Calma produced a research report on the needs of this group of Aboriginal and Torres Strait Islander young people and made a number of recommendations around better practice in 2008,
 which built on earlier work of the Commission in 2005.
 

Together with the Disability Discrimination Commissioner, Graeme Innes, I have continued to advocate on these issues. In some Australian jurisdictions,
 when people with cognitive impairment are found to be unfit to plead to criminal charges, they become subject to mental health legislation. The result for some Aboriginal and Torres Strait Islander people with cognitive impairment has been indefinite detention. 

The Social Justice Report 2012 highlighted the cases of Marlon Noble and Christopher Leo.
 Both of these men have been held in indefinite detention, although Marlon Noble, having already served over ten years of imprisonment, was released with strict conditions in 2011 following a sustained campaign for this freedom. Sadly these are not the only instances. Recent research has noted that there are 20 Aboriginal and Torres Strait Islander people being held indefinitely in the Northern Territory and Western Australia.

This indefinite detention of people with cognitive impairment is on the extreme end of the spectrum of barriers to access for justice for Aboriginal and Torres Strait Islander people with disabilities. More broadly we are seeing a criminalisation of care, where the criminal justice system is being used in the absence of adequate health and disability support services. For instance, National Aboriginal and Torres Strait Islander Legal Services (NATSILS) have reported:

an increased use of Apprehended Violence Orders being used to control behavioural issues by schools, care workers and parents, rather than referring people displaying difficult behaviours to more appropriate health and welfare services because they are unavailable.
 

If treatment and services are not available, situations quickly escalate and can lead to criminal justice interventions. 

This year, I have been involved in assisting with Commissioner Innes’ work on access to justice for people with disability who need communication supports or who have complex and multiple support needs.
 I have attended public meetings in Sydney, Perth, Port Hedland and Roebourne. A report on this work will be released in 2014.
Justice reinvestment

Justice reinvestment is a criminal justice policy approach that diverts a portion of the funds from imprisonment to local communities where there is a high concentration of offenders. The money that would have been spent on imprisonment is reinvested into services that address the underlying causes of crime in these communities.

Dr Calma was one of the first proponents of justice reinvestment in Australia, introducing the concept in the Social Justice Report 2009.
  Since 2009, justice reinvestment has been the subject of recommendations in a number of reports.
  

Most recently, the Senate Legal and Constitutional Affairs References Committee Inquiry into the value of a justice reinvestment approach to criminal justice in Australia made recommendations that the Australian Government should support justice reinvestment trials.

Justice reinvestment has been the subject  of strong community advocacy. Along with high profile community members including NSW Governor Professor Marie Bashir, I have been a ‘Champion’ for the Justice Reinvestment Campaign for Aboriginal Young People in NSW.
 Campaigns are also underway in Victoria, Western Australia, Queensland and the ACT.
 NATSILS and Congress are leading the work at the national level.
At the community level, we are seeing some really exciting work about what justice reinvestment could look like in Australia. The Bourke community in far western NSW has invited me to work with them around justice reinvestment. I’ve visited twice this year and had some fantastic discussions about some of the challenges they are facing in terms of crime and imprisonment. I anticipate this work will be fully explored in next year’s Social Justice and Native Title Report.
Family violence 

Perhaps more than any other issue, family violence in Aboriginal and Torres Strait Islander communities has sparked controversy and outrage. And with good reason – the levels of family violence in our communities are unacceptable. 

Over the past 20 years, volumes have been written on the subject, with shocking findings in major inquiries in every jurisdiction in the country.
 Social Justice Commissioners have added their voices to the chorus of condemnation but more importantly, they have contributed thoughtful research on the complexities of this issue.

The Social Justice Report 2003 looked at the incidence, dynamics and government action on family violence.
 This report was written at a time when ATSIC still existed and was working to address family violence at a national as well as regional level. 

Dr Calma brought together research and consultation to develop a human rights-based approach to addressing family violence and abuse: see Text Box 1.10.

	Text Box 1.10: A human rights-based approach to addressing family violence and abuse in Aboriginal and Torres Strait Islander communities – key challenges


	· turn government commitments into action

· ensure Indigenous participation

· support Indigenous community initiatives and networks

· provide human rights education in Indigenous communities

· don’t forget our men and don’t stereotype them as abusers

· look for positives and celebrate the victories

· re-assert our cultural norms and regain respect in our communities

· ensure robust accountability and monitoring mechanisms

· change the mindset of government from an approach which manages dysfunction to one that supports functional communities

· target need.


These challenges articulate the holistic, human rights based-approach that is still needed to guide work in this area.

Key Government initiatives

In 2003, then Prime Minister John Howard hosted a national roundtable on family violence. Consequently, COAG agreed to a National Framework for Preventing Family Violence and Child Abuse in Indigenous Communities in June 2004, which formed the beginning of bilateral agreements. COAG recommitted to this framework in 2006 and announced additional funding for a range of measures.
 

The release of the Little Children are Sacred Report in 2007 proved to be a game changer, leading to the introduction of the NTER, which has been discussed in section 1.2(c) above. 

Efforts to address family violence and abuse have also been bolstered with the National Plan to Reduce Violence Against Women and their Children
 in 2011 and the National Framework for Protecting Australia’s Children 2009–2020.
 While these policies are not Indigenous specific, they have a significant focus on Aboriginal and Torres Strait Islander peoples. Early reporting on the implementation of these plans has been promising, although I note that we are yet to see any formal evaluation of their impact.

Access to justice

The specific legal needs of Aboriginal and Torres Strait Islander victims of family violence and abuse have been well documented over the past 20 years, but sadly, they are still poorly met. 

Family Violence Prevention Legal Services (FVPLS) have been the main provider in this area. Despite the critical work that these services do in supporting victims, there are only 14 FVPLS in Australia covering 31 regional and remote areas.
 The funding guidelines restrict services in urban areas. As noted by the Congress, this is:

a major concern…given that 33% of Aboriginal and Torres Strait Islander people now live in capital cities. The policy of limiting the program to rural and remote locations fails to recognise many of the barriers that Aboriginal women face with trying to access mainstream services providers and FVLPS experience numerous cases where women who live in rural and remote locations relocate to urban areas for safety.

Additionally, I am told many women and children feel they are unable to access Aboriginal and Torres Strait Islander Legal Services (ATSILS) due to conflicts arising from these services taking on the representation of alleged offenders. In most cases, it will be the offender rather than the victim who is eligible for legal aid through ATSILS. This is because when a criminal charge is laid, most often it is the offender who will come to the attention of the ATSILS first and become a client of the service. The ATSILS are then unable to offer assistance to the victim.

Telling positive stories about addressing family violence and abuse

One of the things missing in the rush to implement the NTER was a consideration of the positive actions of Aboriginal and Torres Strait Islander communities to address family violence and abuse themselves. In the Social Justice Report 2007, Dr Calma provided 19 diverse case studies in the areas of:
· Community education and community development

· Healing

· Alcohol management

· Men’s groups

· Family support and child protection

· Safe Houses

· Offender Programs.

This shows a depth of capacity, commitment and tenacity in our communities and challenges the stereotype of our people as passive victims unable to deal with problems.
Given the negative stereotypes around Aboriginal and Torres Strait Islander men as violent perpetrators, it has also been important to recognise the strong stand many men have taken against violence. In particular, in July 2008 a summit on Indigenous men’s health in Alice Springs issued the Inteyerrkwe Statement: 

We the Aboriginal males from Central Australia and our visitor brothers from around Australia gathered at Inteyerrkwe in July 2008 to develop strategies to ensure our future roles as husbands, grandfathers, fathers, uncles, nephews, brothers, grandsons, and sons in caring for our children in a safe family environment that will lead to a happier, longer life that reflects opportunities experienced by the wider community. We acknowledge and say sorry for the hurt, pain and suffering caused by Aboriginal males to our wives, to our children, to our mothers, to our grandmothers, to our granddaughters, to our aunties, to our nieces and to our sisters.

This statement is just one example of the positive contributions that men are making in this area.
I’ve carried this vision of telling positive stories into my term as well. After taking on the role of Social Justice Commissioner, one of my first visits was to Fitzroy Crossing. I saw the courageous steps that the communities of Fitzroy Valley had taken to address issues of alcohol abuse and its related harms including violence. I saw transformative change as a result of community-initiated alcohol restrictions. This was led by strong women such as June Oscar and Maureen and Emily Carter, and was supported by the cultural leadership of the communities through Kimberley Aboriginal Law and Culture Centre and some of the men of the Fitzroy Valley.
Education
Education is a complex topic that could easily fill this entire report. Like previous Social Justice Commissioners, I am concerned about school attendance and access to quality education services. It has been pleasing to see education elevated through its inclusion into the Closing the Gap targets
 and given the attention it deserves as a mechanism for breaking the cycle of disadvantage in our communities.

However, past Social Justice Reports have primarily concentrated on access to bilingual education, remote education and the impact of the NTER on education. Concerns have been raised about the right to education for Aboriginal and Torres Strait Islander peoples – particularly through access to bilingual education – and the role that education should play in the preservation of our languages and culture.

(iv) Bilingual education

Bilingual education programs involve the teaching of Aboriginal and Torres Strait Islander children in traditional Aboriginal and Torres Strait Islander languages.
 Given that English might be the second, third or even fourth language for some children, primarily from remote communities, it makes sense to me that we start teaching these children in a way to which they can relate. Further, there is clear evidence that bilingual education is vital to children’s psychomotor, affective and cognitive development.
 

Bilingual education is an important means of maintaining and revitalising language and cultural traditions through the formal education system. It has been shown to be an appropriate model for the delivery of educational services and outcomes to Indigenous children.

Bilingual education had its beginning back in the Whitlam era. It began in the Northern Territory as a Federal Labor initiative in December 1972. By March 1973, the first Northern Territory bilingual education programs were being implemented.
 
The Northern Territory is the only place in Australia where there has been a formal Australian Government policy to implement bilingual education. In most of Australia’s other states and territories, implementation of language programs is left to the discretion of local school administrations and school principals.

In 1998, the Northern Territory Government announced that bilingual education programs in Aboriginal communities would be phased out. Reflecting concerns about this approach, Dr Jonas wrote in the Social Justice Report 1999 about the importance of bilingual education in relation to our rights to an education, appropriate recognition of cultural difference, and self-determination.
 The right to education means there must be proper recognition and attempts to incorporate cultural and linguistic traditions.

In an analysis of bilingual education programs, Dr Jonas considered the obligation of governments to realise the full enjoyment of the right to education.
 He also examined how realising this right is intrinsically linked to promoting a form of education that is accessible.
 Dr Jonas concluded that the removal of bilingual education programs does not meet the human rights obligation to ensure that education is accessible.

Bilingual education was further dismantled in 2008, with the Northern Territory Government implementing a policy that would mandate that the first four hours of school be conducted in English.
 Dr Calma reported in the Social Justice Report 2009 that:

The policy means language and culture activity is relegated to the last hour and a half of the school day… a time when quality learning is challenging. The four hours of English policy does not claim to abolish bilingual education, though there is no doubt that it will have that effect.
 
In 2012, the Framework for Learning English as an Additional Language replaced the policy of compulsory teaching in English.  This policy has a focus on learning in English, while home/local languages can be used where appropriate.
 I welcome this more flexible approach but am concerned that any language programs need to be adequately resourced.
(v) The right to education under the NTER

In 2007, the announcement of the NTER included income management measures to ensure that children attended school. However, the income management scheme presupposed that children in the Northern Territory had access to ordinary educational opportunities.

At the time the number of school-aged children without access to primary and secondary education was ‘significant’.
 The combined Aboriginal Peak Organisations of the Northern Territory (APO NT) reported a severe shortage of educational services such as class rooms, teachers and preschool options.

Dr Calma emphasised the importance of providing children with incentives to learn and he argued that methods of teaching that resonate with Aboriginal and Torres Strait Islander students are preferable to measures that penalise parents.

(vi) Remote Education

Aboriginal and Torres Strait Islander students in remote schools often experience significant educational disadvantage. Consequently, their English literacy and numeracy skills are at lower levels than those of other Australian students.

In 2008, Dr Calma highlighted large gaps in the provision of education services in remote Australia and encouraged governments to assess the availability of quality education services in remote Australia.

Remoteness limits access to educational services as well as other resources such as libraries and information technology. Road access may be limited during particular times of the year and during wet season periods, there may be no access for months on end.

Each school and each community is unique with its own strengths and challenges.
 In remote communities many of the resources and options we take for granted in urban communities simply don’t exist. Pre and post-school options are often limited or non-existent and there is likely to be limited employment in the region.
 
While I welcome the significant investment in preschool education through Closing the Gap, the gap in education outcomes between Aboriginal and Torres Strait Islander and non-Indigenous students is still confounding. For example, the National Indigenous Reform Agreement reported that there were no significant improvements in Indigenous numeracy in any year or jurisdiction between 2008 and 2012. The gap between Indigenous and non-Indigenous students widened further in Years 3, 5 and 7 between 2008 and 2012.
 However, the gap in literacy between Indigenous and non-Indigenous student showed a decline between 2008 and 2012 for Years 3, 5 and 7 but increased in Year 9.
 
Dr Calma advocated for a partnership between Aboriginal and Torres Strait Islander people and governments to improve education in remote Australia. Decisions about educational approaches and resources must be made at the community level and bureaucracies must be in a position to respond to requirements on a community-by-community basis.

(vii) Aboriginal and Torres Strait Islander educators

The recruitment and retention of Aboriginal and Torres Strait Islander teaching staff is a significant challenge for education. While Aboriginal and Torres Strait Islander culture can be supported through appropriate curricula, Aboriginal and Torres Strait Islander staff are essential to our children engaging and participating in the education system.

While Aboriginal and Torres Strait Islander teachers represent the gold standard of education delivery, overall teacher shortages have meant that getting consistent teaching staff has been a challenge. This has impacted on regional and remote schools for decades and has had a disproportionately negative impact on Aboriginal and Torres Strait Islander students because shortages are more likely to be in remote locations.

There is an imperative for government and non-government education providers to act on recruitment and retention strategies for Aboriginal and Torres Strait Islander and non-Indigenous teachers in remote areas. Education providers should ensure they attract the best, brightest and most appropriate teachers to remote schools where the education challenges are greatest.

Aboriginal and Torres Strait Islander human rights and the Australian Curriculum
Learning about our culture, languages and histories is not just for Aboriginal and Torres Strait Islander children and young people. Education can also be the first step towards greater understanding and reconciliation. The national Australian Curriculum provides significant opportunities for all children and young people to learn about Aboriginal Torres Strait Islander histories and cultures, and develop knowledge and understanding about the human rights of Aboriginal and Torres Strait Islander peoples. 
The Commission has been engaged in the curriculum development process and has advocated for the inclusion of curriculum content that promotes and protects the rights of Aboriginal and Torres Strait Islander peoples. The Commission is also developing human rights education resources for teachers and students that are linked to the Australian Curriculum. 
The Australian Curriculum also includes a Framework for Aboriginal and Torres Strait Islander Languages (Framework).
 The Framework provides a basis for all schools in Australia to support the teaching and learning of Aboriginal and Torres Strait Islander languages. 
The Commission welcomes the Framework and its specific reference to the Declaration.
 However, I am concerned that it does not address issues such as the availability of financial resources to compensate relevant communities for developing, implementing or teaching local languages and the need for State and Territory governments to develop and implement supportive policies. These are consistent with issues raised by Dr Calma in the Social Justice Report 2009.

While there are still significant challenges in implementing the Framework, I am optimistic about the opportunities that it presents for all Australian students. Learning about our shared history, our cultures and our languages is one of the first steps in building strong relationships. I am a firm believer that the future starts with our children.
Recognition of our human rights in the United Nations Declaration on the Rights of Indigenous Peoples
The connection between international human rights standards and the everyday challenges facing our people has been one of the unique contributions of Social Justice Commissioners.  Having the office of Social Justice Commissioner sit within Australia’s National Human Rights Institution (NHRI) ensures that the position is ‘uniquely placed to operate as a bridge between the international human rights system and the on-the-ground reality experienced by indigenous peoples.’
 It also ensures that the Commission maintains a specific agenda on Indigenous rights at all times and has been described as ‘an exceptional model for advancing the recognition and protection of the rights of Indigenous peoples’.

Social Justice Commissioners have been heavily involved in the development of the Declaration over the last 20 years. More than two decades in the making, it is perhaps the most significant milestone for Indigenous rights at the international level. 

Drafting the Declaration

The Declaration had its genesis as far back as the 1960s but gained traction in the United Nations Economic and Social Council Working Group on Indigenous Populations (Working Group). The Working Group had a mandate to develop international standards concerning the rights of Indigenous peoples and in 1985, it began drafting the Declaration on the Rights of Indigenous Peoples.  
During his term as Social Justice Commissioner, Professor Dodson attended the Working Group and reported on the progress of the draft Declaration.  He outlined the challenges in the drafting of the Declaration in the Social Justice Report 1993:
From its inception the United Nations reflected the Western European values and perspectives of its founding Member States, which were predominantly colonial powers or States descended from them.  Member States articulated respect for individual rights of citizens within their countries without regard for the distinctive position and cultures of the original inhabitants who were caught inside these imposed nation States.

While the challenges were great, the Working Group’s draft Declaration, as passed to the Sub-Commission on the Promotion and Protection of Human Rights, provided that Indigenous peoples have the right to self-determination, and used the same language as that contained in Article 1 of both the International Covenant on Economic, Social and Cultural Rights and the International Covenant on Civil and Political Rights.
 The draft Declaration also had a heavy emphasis on the recognition of the collective rights as opposed to individual rights.

Text Box 1.11 outlines the major developments in the drafting the Declaration. 

	Text Box 1.11: A timeline of drafting the Declaration


	Year
	Development

	1971
	The Sub-Commission on the Prevention of Discrimination and the Protection of Minorities appointed Martinez Cobo as Special Rapporteur to conduct a comprehensive study on discrimination against indigenous populations.

	1982
	The United Nations Economic and Social Council Working Group on Indigenous Populations was established.

	1993
	The Working Group completed the Draft Declaration and it began its passage to the Commission on Human Rights.

	2004
	At the tenth session of the inter-sessional working group of the Commission on Human Rights, a group of countries led by New Zealand and Norway introduced an amended text of the Draft Declaration for negotiation.

	2005- 2006
	The ‘Chairman’s Text’ formed the basis of negotiations at the eleventh session of the inter-sessional working group of the Commission on Human Rights in 2005 and 2006.

	2006
	The Draft Declaration was adopted by the Human Rights Council.

	2007
	The Declaration was adopted by the United Nations General Assembly.

	2009
	The Australian Government formally supported the Declaration.



Indigenous participation

Indigenous participation was critical to the drafting of the Declaration so it was concerning when procedural issues potentially became a barrier for that participation. At the time, United Nations’ procedures dictated that the draft Declaration would pass through the Sub-Commission on the Promotion and Protection of Human Rights, then to the Commission on Human Rights and to the Economic and Social Council before it would be put to the General Assembly for adoption.
 Unlike the Working Group on Indigenous Populations, the Commission on Human Rights was a body comprised of States, which meant a greater role for States in the drafting of the Declaration.  For many Indigenous peoples, this was seen as a major risk and there were strong views that Indigenous people needed to be present to represent our views and advocate our rights.  Professor Dodson articulated those concerns in the Social Justice Report 1995:

For many Indigenous peoples, asking them to trust their governments to take over the drafting is asking them to trust the very people who murdered their people, sold-off their land and destroyed their environment.
 
To allay some of these concerns, the Commission on Human Rights adopted a resolution to set up the open-ended inter-sessional Working Group allowing for Indigenous organisations without Economic and Social Council status to participate in the Commission on Human Rights Working Group.
 The final resolution also authorised the Commission on Human Rights to elaborate a new draft Declaration taking into consideration the existing draft. Indigenous peoples feared that the existing draft, a product of 12 years of intensive negotiation with and among Indigenous peoples, would be cast to the side, and then States would proceed to develop a new declaration.

In 1995, Professor Dodson wrote about the strength of the Australian Government’s position both on supporting Indigenous peoples’ participation in the process and its overall support of the Draft Declaration and willingness to lobby other governments.
 He emphasised the need for the Australian Government to maintain its current position and not undermine the process and ‘sell-out’ when it came to the crunch.

Adoption of the Declaration

The draft Declaration was sent to the General Assembly for adoption in 2006. It was at this point in the negotiations that the Australian Government presented its objections to the draft Declaration in a joint statement with the governments of New Zealand and the United States of America. The objections related specifically to ‘concerns over provisions on self-determination, land and resources rights and the  language giving indigenous peoples a right of veto over national legislation and State management of resources.’
 There were also concerns that the provisions on lands, territories and resources were particularly unworkable by requiring the ‘recognition of Indigenous rights to lands now lawfully owned by other citizens.’
 
Dr Calma rejected these concerns on the basis that they were not interpreting the Declaration according to the principles of good faith, respect for human rights and equality and non-discrimination.
 The Global Indigenous Peoples Caucus had played a persistent role in lobbying the States during the drafting process; they maintained that: 

One of the most important outcomes has been that throughout all of our expressions, sometimes in our own languages, we have succeeded in educating the international community about the status, rights and lives of indigenous peoples in every corner of the world.

The Declaration was adopted in 2007.  At the time of its passage, Australia was one of only four countries to vote against the Declaration in the General Assembly.
  This was despite the Australian Government stating prior to the 2007 federal election, that its official position would be to maintain its long-term policy of support for the Declaration.

Following its adoption by the United Nations General Assembly, Dr Calma advocated continuously on the need for the Australian Government to publicise their support for the Declaration and that further actions of support should include:

· a range of social and cultural steps to support the use of the Declaration as a standard within Australia

· using the Declaration as a tool to guide legal reform for Australian human rights protection mechanisms.

The Australian Government reversed its decision and formally gave its support for the Declaration in 2009. 

Implementing the Declaration

I have said time and time again, the Declaration should be used as the overarching framework to guide the realisation of the rights of Aboriginal and Torres Strait Islander peoples and as the benchmark against which the actions of the Australian Government are assessed.
 Despite years of advocacy by former Social Justice Commissioners, it is time to breathe life into the Declaration and give full effect to the rights contained within it.
Australia has an opportunity to demonstrate international leadership by committing to a comprehensive plan for implementing the Declaration. Since my appointment in 2010, I have continually made recommendations to the Australian Government to work in partnership with Aboriginal and Torres Strait Islander peoples to develop a national strategy to ensure the full implementation of the Declaration.
I will further discuss the practical aspects of the implementing the Declaration including the development of a national implementation strategy in chapter 3.

Conclusion

In April 2013, I attended a Governance Summit convened by the APO NT in Tennant Creek at which men, women and young people from across the Territory came together to talk about the importance of governance within their communities and organisations.
 The key theme that I took away from the Summit was the need to learn from our past in order to create a strong future. I have set out to do something similar in this chapter, albeit in a modest way, by looking back over the past 20 years of the Social Justice Commissioners’ role.

I am pleased that there has been some progress. However, it is not across the board. We simply cannot be satisfied because our life chances do not equal those of the rest of the Australian population; we are not recognised in the Australian Constitution; and our human rights are not realised to the same extent as those of other Australians.
There is great deal we can learn by studying the progress reported in this chapter. I am struck by the constant churn of change and the consequences of not giving good programs the time and freedom from interference to make measurable impacts. 

I also see three consistent themes: rights, relationships and responsibilities. 

Many of the issues in this chapter have been about our rights not being met – whether this is through the examples of health inequality, discrimination in terms of our over-representation in the criminal justice system, or the failure of governments to recognise our right to self-determination. 

Relationships underpin much of the positive change we have seen in this period. For instance, the apology helped heal the relationship between Aboriginal and Torres Strait Islander peoples and the broader Australian public. And I believe constitutional recognition will be the next step in strengthening this relationship. 

Finally, responsibilities are what the Government must do to meet their obligations to ensure we achieve equity with the rest of the Australian population. But it is also about Aboriginal and Torres Strait Islander peoples taking responsibility. For example, looking at the NTER, the Government further disempowered Aboriginal people through its policies, rather than putting us in control and supporting us to take responsibility for the issues facing our communities. 

These three themes – rights, relationships and responsibilities – will help us to define the way forward as I outline a roadmap for the future in chapter 3.
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