Chapter 1: How do we keep moving forward? A road map for our future

Introduction 
In chapters 1 and 2, I look back over the past 20 years that the Social Justice Commissioner position has been in place and think about the journey and our learning over this time. In this chapter, I want to explore how those lessons can take us forward to chart a confident course into the future and how the realisation of our rights can produce long term sustainable improvements in our life outcomes. Three themes are constants in every Commissioner’s work over this 20 year period: rights, relationships and responsibilities. I want to see us build on these themes into the future.

This is an ideal time to think about the direction we want to take for the future, with the election of a new Federal Government on 7 September 2013. Like any new government, there will be opportunities and challenges. My hope is that this chapter can help inform the agenda for Aboriginal and Torres Strait Islander affairs. 

In many ways we are already on the right track. Our progress in areas of health equality, Aboriginal and Torres Strait Islander representation through the National Congress of Australia’s First Peoples (Congress) and the path to constitutional recognition set by the Federal Parliament are all examples of this. But we need to stay the course. This will require determination, patience and commitment to see these things through.
However, in other areas I think it is fair to say that we still have a long way to go. The results speak for themselves, with our people still lagging behind on many social indicators. Over the past 20 years, governments have taken various paths to try to address Aboriginal and Torres Strait Islander issues. Invariably, many have gone around in circles and ended up back where they started. This hasn’t been for lack of goodwill or good intentions. It has been because they have failed, in the main, to adequately ask communities where they want to go and involve them in the decision-making.

Despite this mixed progress, I am cautious about proposing a radical new way. I think amongst some Aboriginal and Torres Strait Islander communities there is fatigue and real cynicism about all these ‘new ways’. Every time the political landscape changes we get bombarded with another innovation that seldom results in measurable improvements because they fail to fundamentally engage with communities and coordinate their efforts.

What I am proposing is something that harks right back to the very first Social Justice Report in 1993
 – our communities must decide the directions we take into the future. The only way we move forward is with communities meaningfully participating in the decisions that affect them and this means there needs to be fundamental changes to the way governments engage with us.

The way to achieve this is by improving relationships and realising rights. 

Each Social Justice Commissioner has consistently advocated for a relationship between governments and Aboriginal and Torres Strait Islander communities built on mutual trust and respect, where our voices are heard, where we are treated as equals with government and where we are allowed to say both yes and no.

This relationship supports an understanding that sustainable improvements for Aboriginal and Torres Strait Islander peoples will only be attained with our participation in the design and delivery of policy, legislation and programs.

Professor Dodson advocated for this relationship 20 years ago and we still advocate for that relationship today.

Another aspect of relationships is the one between Aboriginal and Torres Strait Islander peoples and the rest of the Australian population. Again Social Justice Commissioners have consistently argued that reform of our constitution has the potential to reset this relationship. Once this reform occurs, this relationship will change forever for the better and will signal to the world that this nation has come to terms with its past.

Improving each of these relationships could be seen as practical manifestations of a human rights-based approach.

However, it worries me that in certain parts of the Australian body politic and community, rights are almost used as a pejorative. Advocates are often derided as somehow disconnected from the real lives of real people. Looking back at and knowing the people who have occupied this position, who have always advocated rights-based approaches, it is hard to sustain the view of them as somehow disconnected from their own communities.
In Australia, we generally have a proud history of advocating human rights. In 1948 we were represented on the committee tasked with drafting the Universal Declaration of Human Rights, we were one of the first countries to franchise women in our elections and we have committed to seven of the most important international human rights conventions and treaties.

But somehow, a ‘rights-based approach’ is seen by some as an anathema in Aboriginal and Torres Strait Islander affairs; somehow for us, our situation is so dire that governments and others can justify the non-recognition and removal of our rights for the ‘greater good’ without discussion, without engagement and certainly without our agreement.
I believe we need a new narrative in which a rights-based approach is essential in providing sustainable improvements in our communities and families, an approach where rights and responsibilities stand side-by-side.

I want to reframe self-determination not only as a right but also as a call to our people to rise to this challenge and take responsibility and control over our internal and local affairs, and we measure its effectiveness by how the most vulnerable in the community are engaged and heard.
Rather than think of rights that we demand, I want to think of responsibilities and opportunities that we grasp.

If engagement is to be effective and if programs are going to deliver the optimum outcomes, these must be done in a way that fits our way of doing things. We must be able to engage with people who understand that. Put simply, this means dealing with people who are culturally competent and working within systems that are culturally secure. Cultural competence and cultural security emerges from the respect for and protection of our culture, one of the four principles guiding us in our efforts to give effect to the United Nations Declaration on the Rights of Indigenous Peoples (the Declaration) here in Australia.
In this chapter, I will further outline some of the directions we need to follow for our communities to be in control. Some will be about staying the course but others will require a more fundamental shift encompassing governance, the interplay between rights and responsibilities, and the allocation of resources. All of this is underpinned by rights, relationships and responsibilities.

Staying the course

The last thing we need to do in Aboriginal and Torres Strait Islander affairs is start from scratch; there have been too many ‘first days’ of new strategies, programs and approaches. Too many people have worked too hard for us to throw away everything we have done over the last five years. I am hopeful the new Government builds on the work done over this period and I am encouraged to see that Prime Minister Abbott also shares a considered approach, stating:

I am reluctant to decree further upheaval in an area that’s been subject to one and a half generations of largely ineffectual ‘reform’.

There are things we are doing which are working well. For instance, despite the hostility of the last Parliament, we have seen an unprecedented level of multi-party support for some aspects of Aboriginal and Torres Strait Islander policy. This tells me that politicians and indeed, Australia as a nation, is beginning to realise that the importance of these issues transcends politics. 

I am also pleased to see that the status of Aboriginal and Torres Strait Islander affairs is being elevated in Cabinet. I have long held a view that it is too much to ask a ‘line agency’, such as the Department of Family, Housing, Community Services and Indigenous Affairs,
 to coordinate the Government’s effort with other line agencies, such as Health and Ageing and Education. I believe this is the proper role of a ‘central agency’ like the Department of Prime Minister and Cabinet. The inclusion of Aboriginal and Torres Strait Islander affairs in that Department with a dedicated Minister for Indigenous Affairs, whose sole responsibility is for that portfolio, shows a genuine commitment to achieving change.   
The next challenge is to maintain this commitment into the future for the things that are working. I have often said that achieving real change is a nation building effort and will take at least a generation. After all, we are dealing with entrenched problems with long histories. Just as we are starting to see Aboriginal and Torres Strait Islander issues in a bipartisan way, we also need to recognise that they will not be resolved within a single funding or election cycle, and may not even be resolved within the careers of many working within the bureaucracy.
Dr Peter Shergold, a former head of the Department of Prime Minister and Cabinet with over 20 years’ experience as a senior public servant overseeing Aboriginal and Torres Strait Islander affairs, recently noted: 
Most of the public servants I worked alongside did their best. Yet, after two decades, the scale of relative disadvantage suffered by indigenous Australians remained as intractable as ever. I can think of no failure in public policy that has had such profound consequences.

This sort of honesty about the low baseline of previous government achievements and the significant commitment needed is welcome. I don’t raise this to be pessimistic, just realistic about the challenges ahead.
The United Nations Declaration on the Rights of Indigenous Peoples

If this chapter is about creating a road map for the future of our communities, the Declaration is our compass.

It is no coincidence that as we looked at the past 20 years of the office of the Aboriginal and Torres Strait Islander Social Justice Commissioner, the development of and advocacy for the Declaration was a common thread with each Commissioner. Professor Dodson’s term was in the early days of the discussions around the development of the Declaration; Dr Jonas continued the advocacy; and Dr Calma’s term saw the adoption of the Declaration by the United Nations General Assembly in 2007 and his advocacy saw its support by the Australian Government in 2009.

Since the beginning of my term I have seen the Declaration as that compass to guide me as I do what is asked of this office in ‘reviewing the impact of policies and laws on, and monitoring the enjoyment and exercise of human rights by, Aboriginal and Torres Strait Islander peoples’.

I have called for and worked at giving full effect to the Declaration by Government, Aboriginal and Torres Strait Islander communities, the business sector and non-government organisations (NGOs). 
It is time to breathe life into the Declaration and make it more practical for our everyday lives. As I have said previously, this is important:

Because rights are not abstract concepts that exist in documents such as treaties, conventions and declarations alone. Rights are only rights when they are exercised. Therefore, the practical actions and outcomes needed to address disadvantage in real terms are the realisation of human rights.

Similarly, Professor Dodson writing about the Declaration said: ‘The value of human rights is not in their existence; it is in their implementation.’

It is my hope that as we further consider what the Declaration means to us, it will become a more powerful tool for Aboriginal and Torres Strait Islander peoples to advocate for our rights and to guide Government policy. 

The United Nations Permanent Forum on Indigenous Issues (UNPFII) in May 2013 marked a watershed moment when the Australian Government and the Commission, supported by the Congress, delivered a Joint Statement:

The Australian Government…committed to assisting Aboriginal and Torres Strait Islander peoples to achieve improved outcomes…[and] working with the Australian Human Rights Commission and the National Congress of Australia’s First Peoples to increase awareness of, and encourage dialogue about, the Declaration in policy development, program implementation and service delivery as a way to embed the Declaration in how business is done. …

We will work together to raise awareness of the Declaration with Aboriginal and Torres Strait Islander peoples and all stakeholders, and facilitate discussion regarding the principles underpinning the Declaration and what they mean in a practical context.

For me it was the moment when Government finally accepted it had at least a moral obligation, if not a legal one, to take action to give effect to the Declaration here in Australia. The challenge for us all now is to work out what that would look like.

There is no ‘one’ right way to give effect to the rights in the Declaration. The implementation of the Declaration will look different in different nations, depending on the needs, aspirations and situations of their Indigenous peoples. 

The International Law Association has described the diversity of actions that nations may take to put the Declaration into practice:

States ought to restructure their domestic law in view of adopting all necessary measures – including constitutional amendments, institutional and legislative reforms, judicial action, administrative rules, special policies, reparations procedures and awareness-raising activities – in order to make the full realization of indigenous peoples’ human rights possible within their territories, consistent with the rules and standards established by the UNDRIP.

Some countries have adopted particular articles in the Declaration as national law. Others have developed participatory mechanisms or have prioritised education and promotion of the rights in the Declaration. 

For example:

· The Pluri-national State of Bolivia passed a law which supports programmes relevant to the implementation of the Declaration in 2007.
 
· In Norway, the legislation for the ‘Procedures for Consultations between State Authorities and the Sami Parliament’
 ensures that new measures, legal provisions and consultation procedures are conducted in accordance with the Sami peoples’ right to participate and have a tangible influence in the decision-making procedures that directly affect their interests.

· In Peru, in designing a national plan for the implementation of bilingual education, Indigenous peoples will participate collaboratively with the Minister of Education in the formulation of these educational programs.

Similarly, different approaches will also be suited to specific contexts. Text Box 3.1 contains some of the approaches that are most relevant to the implementation of the Declaration.
	Text Box 3.1: Approaches to implementing the Declaration


	The ‘principled’ approach

This involves identifying the key principles underpinning the rights in the Declaration and then agreeing on ways in which these principles can give practical guidance on how each article can be operationalised.
Duties of States 

Ensuring the Australian Government take the action required of them set out in the Declaration. There are at least 19 articles which impose duties on nation states or governments to undertake particular actions. These range from Article 12(2) which says that: 

States shall seek to enable the access and/or repatriation of ceremonial objects and human remains in their possession through fair, transparent and effective mechanisms developed in conjunction with indigenous peoples concerned
to Article 38 which says:

States, in consultation and cooperation with indigenous peoples, shall take the appropriate measures, including legislative measures, to achieve the ends of this Declaration.
Referencing the Declaration

Promoting the referencing of the Declaration at every available opportunity. This could include using the Declaration as a point of reference in Australia’s Human Rights Framework and the Parliamentary Joint Committee on Human Rights.

It could also include Indigenous governance structures referencing the Declaration in their constitutions, their values and behaviours, in their advocacy and in their relationships.
Auditing compliance
This could mean auditing existing legislation, policies and programs to ensure compliance with the identified underpinning ‘principles’ of the Declaration, particularly the principle relating to non-discrimination and equality.


All of these approaches are reasonable and will have a place in certain circumstances. However, I believe the ‘principled’ approach presents the most opportunities in the Australian context. It is a broader framework that is not inconsistent to the other approaches but is more user-friendly and flexible.

I believe approaching the challenge of implementation through the principles rather than addressing each article individually will provide an analysis that is better understood by a broader cross section of Government and the community.

Over and over I have said that the Declaration is not a program of work, it is a way of doing things or a process based on principles. I believe the principled approach is the best way of translating this to action for Government.

The principles

The Declaration covers all areas of human rights as they relate to Indigenous peoples. These can be categorised into four key principles:

· self-determination

· participation in decision-making, underpinned by free, prior and informed consent and good faith

· respect for and protection of culture

· equality and non-discrimination.

These four principles provide guidance on how Aboriginal and Torres Strait Islander communities, governments, civil society and the private sector can apply the Declaration to fully realise the human rights of Aboriginal and Torres Strait Islander peoples. These principles will also provide benchmarks against which the effectiveness of the implementation can be measured. 

A National Declaration Strategy

A National Declaration Strategy (National Strategy) is necessary because the adoption of the Declaration will not, in and of itself, guarantee the realisation of the rights it sets out. A National Strategy must be developed in partnership between the government and Aboriginal and Torres Strait Islander peoples. It should clearly articulate what needs to be done and ensure a coordinated effort to realise the rights in the Declaration.
In line with the commitment from the Australian Government given at the UNPFII, the Commission and Congress are working together on a National Strategy to give effect to the Declaration. Over the next 12 months, we will be conducting Declaration Dialogues with our communities and organisations, all levels of government, businesses and NGOs, to discuss what this means for us in the Australian context.

Through these Dialogues, we hope to reach a common understanding of the principles, how they might look in action and what we need to do to make them work. I encourage everyone to engage with these conversations, which will culminate in a National Declaration Summit focusing on the implementation of the Declaration in late 2014. 

I will provide a detailed report on the Declaration Dialogues and the work undertaken on the National Declaration Strategy in next year’s Social Justice and Native Title Report.

Government use of the Declaration

I welcome the scrutiny of the Parliamentary Joint Committee on Human Rights (JCHR) that oversees the requirement for new legislation to be accompanied by a statement setting out how the law complies with Australia’s international human rights obligations. And I am pleased that Australian Government Departments are increasingly referencing the Declaration as a part of this process. 

However, while this progress is pleasing, the requirement to reference the Declaration is not embedded in legislation and is dependent on the discretion of Committee members. The Declaration was not included in the definition of human rights in the Human Rights (Parliamentary Scrutiny) Act 2011 (Cth) (Scrutiny Act)
 and I believe this is a missed opportunity to consider the unique context of the rights of Indigenous peoples. I reiterate my recommendation from the Social Justice Report 2012 that the Declaration be included in the definition of human rights in the Scrutiny Act.

I am also concerned that the National Human Rights Action Plan remains silent on the Declaration. Given the Government’s commitment to reconciliation and its recognition that giving practical effect to the Declaration provides opportunities for positive engagement, this seems to me to be an inconsistent approach. 
In chapters 4 and 5, I discuss ways that the principles in the Declaration can operate in practice; these include case studies on how we consult about and draft legislation, ways that we implement policies, and how business can engage with our communities.
Reforming the Australian Constitution
Constitutional reform has been a key component of my agenda to reset and build relationships between Aboriginal and Torres Strait Islander peoples and all other Australians. A referendum to include Aboriginal and Torres Strait Islander peoples in the Constitution has the potential to do that; it is an opportunity to redefine our national identity based on recognition, respect and inclusion of Australia’s First Peoples.  
The campaign to reform the Australian Constitution to recognise Aboriginal and Torres Strait Islander peoples is being embraced by our communities and organisations, as well as the wider public and business groups. Importantly, this is one of few issues that brought parties together in what was considered the most volatile Parliament since Federation. There was no better example of this support from all parties for a referendum to change the Constitution than when the Aboriginal and Torres Strait Islander Peoples Recognition Act 2013 (Cth) (Act of Recognition) was passed unanimously in both Houses of Parliament in March this year.
Speaking in support of the Act of Recognition, then Prime Minister Julia Gillard said:
…the government has advanced this bill for an act of recognition, to assure Indigenous people that our purpose of [constitutional] amendment remains unbroken...This bill is thus an act of preparation and anticipation. In this legislation, we – the nation’s 226 legislators – will serve as proxies for Australia’s 14 million voters, bridging the time between now and referendum day.
 

Following Julia Gillard to also support the bill, then Opposition Leader Tony Abbott said:

…our challenge is to do now in these times what should have been done 200 or 100 years ago to acknowledge Aboriginal people in our country’s foundation document. In short, we need to atone for the omissions and for the hardness of heart of our forebears to enable us all to embrace the future as a united people.

I believe that we are equal to this task of completing our Constitution rather than changing it. The next parliament will, I trust, finish the work that this one has begun.

It is crucial that this bipartisanship is maintained in the new Parliament.

I therefore welcome Prime Minister Abbott’s commitment to constitutional reform, promising that ‘within 12 months we will publish a proposal for constitutional recognition and we will establish a bipartisan process to try and bring that about as soon as possible.’
 
In late 2010, then Prime Minister Gillard appointed an Expert Panel on Constitutional Recognition of Indigenous Australians (the Expert Panel). This Panel was given the responsibility of reporting to the Government on options for constitutional change surrounding Indigenous constitutional recognition and was to include advice as to the level of support from Indigenous people and the broader community for each option by December 2011. 
The Expert Panel did their work over 14 months and held more than 250 consultations with experts and members of the Australian community. They undertook an incredibly robust and considered process, using four principles to guide the development of recommendations. Any proposal to be put forward had to:
· contribute to a more unified and reconciled nation 

· be of benefit to and accord with the wishes of Aboriginal and Torres Strait Islander peoples
· be capable of being supported by an overwhelming majority of Australians from across the political and social spectrums
· be technically and legally sound.

Text Box 3.2 contains the Expert Panel’s recommendations for constitutional reform.

	Text Box 3.2: Expert Panel – recommendations for changes to the Constitution 

	The Panel recommends:

1. That section 25 be repealed.

2. That section 51(xxvi) be repealed.

3. That a new ‘section 51A’ be inserted, along the following lines:

 Section 51A Recognition of Aboriginal and Torres Strait Islander peoples 
Recognising that the continent and its islands now known as Australia were first occupied by Aboriginal and Torres Strait Islander peoples; 

Acknowledging the continuing relationship of Aboriginal and Torres Strait Islander peoples with their traditional lands and waters; 

Respecting the continuing cultures, languages and heritage of Aboriginal and Torres Strait Islander peoples;

Acknowledging the need to secure the advancement of Aboriginal and Torres Strait Islander peoples;

the Parliament shall, subject to this Constitution, have power to make laws for the peace, order and good government of the Commonwealth with respect to Aboriginal and Torres Strait Islander peoples.

The Panel further recommends that the repeal of section 51(xxvi) and the insertion of the new ‘section 51A’ be proposed together.

4. That a new ‘section 116A’ be inserted, along the following lines:

 Section 116A Prohibition of racial discrimination

(1) The Commonwealth, a State or a Territory shall not discriminate on the grounds of race, colour or ethnic or national origin.
(2) Subsection (1) does not preclude the making of laws or measures for the purpose of overcoming disadvantage, ameliorating the effects of past discrimination, or protecting the cultures, languages or heritage of any group. 
5. That a new ‘section 127A’ be inserted, along the following lines: 

Section 127A Recognition of languages 

(1) The national language of the Commonwealth of Australia is English. 

(2) The Aboriginal and Torres Strait Islander languages are the original Australian languages, a part of our national heritage.



A Joint Select Committee on Constitutional Recognition of Aboriginal and Torres Strait Islander Peoples was established in late 2012 with a mandate to ‘work to build a secure strong multi-partisan Parliamentary consensus around the timing, specific content and wording of referendum proposals for Indigenous constitutional recognition.’
 It was also asked to consider ‘the recommendations of the Expert Panel on Constitutional Recognition of Indigenous Australians on the process for the referendum.’

In developing the question that will be put to the people, I urge the Government to reconstitute the Joint Select Committee as a matter of urgency and require that it builds on the work of the Expert Panel to ensure that the progress for a referendum does not lose momentum. 
As stated earlier, in March this year we witnessed a historic step toward a referendum when the Act of Recognition was passed unanimously through Federal Parliament. This Act provides acknowledgement of Aboriginal and Torres Strait Islander peoples’ unique place as Australia’s First Peoples.
 It also prescribes that a review will be commenced considering proposals for constitutional change and their likely levels of support in the community.
 A report on this review must be completed by 28 September 2014 and the Minister must table the report in Parliament within 15 sitting days of its receipt.

The Act of Recognition is a welcome development but it should be seen for what it is, an important early step on the pathway to the referendum where each and every Australian voter will get a say on this recognition question. 

Getting the referendum question right is of the utmost importance to its ultimate success and as can be seen above, there have been several processes undertaken already that will guide this work.

However, this work should sit alongside a campaign to raise awareness of the need for recognition. As reported in the Social Justice Report 2010, George Williams and David Hume have identified some critical factors that are essential for a successful referendum. They include:
· bipartisan support
· popular ownership
· popular education.

Having achieved strong multi-party support for this recognition, we cannot ignore the other factors critical to a successful referendum – popular ownership and support.

The previous Government allocated funding to this task and engaged Reconciliation Australia, who in turn established Recognise as the national campaign for constitutional recognition. Recognise is literally taking this campaign all around Australia on a ‘Journey to Recognition’ to raise awareness of the need for constitutional reform. 
It is essential that the new Government commit to adequately resourcing this campaign.

If constitutional change is about inclusiveness and is to be supported, the participation of Aboriginal and Torres Strait Islander peoples throughout the process, from the development of the question and throughout the campaign is non-negotiable. A key recommendation of the Expert Panel’s report was that if changes other than those recommended in their report are to be put to a referendum, the Government ‘should consult further with Aboriginal and Torres Strait Islander peoples and their representative organisations to ascertain their views in relation to any such alternative proposal.’

Promising progress has been made in this nation building journey to make the Constitution a document inclusive of all Australians. It’s a journey that will mark our maturity as a nation and one that has the potential to reset relationships between Aboriginal and Torres Strait Islander peoples, the Government and the broader population.
A national body representing Aboriginal and Torres Strait Islanders

In 2010, the Congress was established as the national representative body for Aboriginal and Torres Strait Islander peoples. 

While Congress is still a relatively new organisation, it is steadily growing its membership of Aboriginal and Torres Strait Islander peak bodies, organisations and individuals, and providing leadership on decisions that affect our peoples and communities. The work of Congress is underpinned by the Declaration and its constitution requires that it pursues the rights of Aboriginal and Torres Strait Islander peoples.
 

In the Social Justice Report 2012, I noted that Congress embodies the principles of legitimate Indigenous governance:

Its organisational governance is designed specifically to support community needs and aspirations…Underpinning its design and operation in all respects is community governance and ultimately self-determination.
 
I also said that the establishment of Congress provides an opportunity for Aboriginal and Torres Strait Islander peoples to develop a new relationship with government – a relationship based on partnership and genuine engagement with our peoples. This is an opportunity to put the Declaration into practice.

For this to happen, it is critical that all levels of governments support and engage with Congress in accordance with the principles and protocols set out in A Framework for Engagement between Australian Government Agencies and The National Congress of Australia’s First Peoples.
 Similarly, Aboriginal and Torres Strait Islander individuals and organisations also need to support and join Congress. 

To truly represent the voices of Aboriginal and Torres Strait Islanders and participate in decision-making with governments on an equal footing, Congress must have access to a high level of engagement with governments through the Council of Australian Governments (COAG). 

To put this into an historical context, the Aboriginal and Torres Strait Islander Commission (ATSIC) was an observer at COAG. It is therefore appropriate that Congress also be acknowledged as the national representative body of Aboriginal and Torres Strait Islander peoples to participate at this level of decision-making.

Finally, I believe that Congress must be given time to fully establish itself. Reflecting back on the experience of ATSIC, I believe it was never given this opportunity. Organisations evolve over time and I believe that Congress has the fundamentals for robust representation and good governance. 

Closing the Gap

Closing the Gap
 is a commitment by all the Commonwealth and State/Territory governments, through COAG, to improve the lives of Aboriginal and Torres Strait Islander peoples. I welcome the progress made through the partnership by all Australian governments with Aboriginal and Torres Strait Islander communities and our representative organisations. It was particularly encouraging that COAG agreed to set specific timeframes for achieving six Closing the Gap targets relating to health, education and employment outcomes.
 These targets are important because they enable us to measure progress over time and foster outcomes-focused policy.

The Close the Gap Campaign, discussed in chapter 1, was influential in getting governments to make these commitments. Indeed, the call for governments to commit to closing the life expectancy gap by 2030 lies at the heart of the Closing the Gap agenda. I believe that the Closing the Gap framework has been another watershed moment in Aboriginal and Torres Strait Islander affairs. It provides a firm non-partisan foundation upon which we can build. 

I urge all Australian governments to continue along the path set in the Closing the Gap commitments.  There is no need to radically change direction; long-term commitments require long-term policy continuity. We must remain aware that the magnitude of the problems facing our communities requires sustained effort. This point is also made in the Strategic Review of Indigenous Expenditure:

The deep-seated and complex nature of Indigenous disadvantage calls for policies and programs which are patient and supportive of enduring change (including in the attitudes, expectations and behaviours of Indigenous people themselves). A long-term investment approach is needed, accompanied by a sustained process of continuous engagement.

None of this is to say we cannot improve what we are doing and be more targeted in our efforts to close the gap, but I believe we are heading in the right direction.

Progress in meeting Closing the Gap targets

Five years in, there is some good progress to celebrate. The COAG Reform Council Indigenous Reform 2011–2012 report found positive outcomes in the targets around child deaths, early childhood education and Year 12 attainment:

Australia is on track to halve the gap in child death rates by 2018. From 1998 to 2011 the gap between the Indigenous and non-Indigenous child (0-4 years) death rates reduced from 139.0 to 109.9 deaths per 100 000…

In 2011, 91% of Indigenous children in remote communities were enrolled in a preschool program in the year before formal schooling. This result is close to COAG’s target – only 4% improvement is needed to achieve 95% enrolment by 2013.

From 2006 to 2011, the rate of Indigenous Year 12 or equivalent attainment rose from 47.4% to 53.9%.

However, at the same time we are seeing some worrying trends, particularly in education indicators, death rates and employment outcomes. Again, the COAG Reform Council found: 

Between 2008 and 2012, for Years 3, 5 and 7, the national gap narrowed in reading but widened in numeracy. For Year 9 the gap widened in reading and narrowed in numeracy…

Only the Northern Territory is on track to close the gap in Indigenous death rates within a generation (by 2031)…

From 2006 to 2011, the employment gap widened on three measures – employment, unemployment and labour force participation.

In health, we are seeing reductions in child mortality rates and we are on track to meet that particular target by 2018.
 Efforts to address child mortality rates are critical building blocks in efforts to close the life expectancy gap and in time will help drive improvements for Aboriginal and Torres Strait Islander people. Nevertheless, progress towards closing the life expectancy gap is proving to be more difficult.
 

It is not enough to simply report on trends. More analysis needs to take place to find out why we are struggling to meet targets. This work needs to be done as early as possible in order to make sure resources are directed effectively.
Again, we must not lose sight of the fact that this is a long term, generational approach to address disadvantage. I am encouraged when I hear both sides of politics frankly recognising the enormity of the task. It shows that they are taking the challenges seriously but also acknowledging the nation-building potential of this program of work. Addressing disadvantage is not just an ‘Aboriginal and Torres Strait Islander issue’; raising our life chances contributes to the overall well-being of our nation.

I am very supportive of the practice of the Prime Minister providing an annual report on Closing the Gap in Parliament. Not only does it keep the issues on the national agenda but it promotes transparency and accountability. Prime Minister Abbott has also laid out his commitment to this approach:

So often the statistics are a record of what government is doing, rather than a record of how people are living. It is excellent…that we are moving towards halving the gap in so many of these areas, but a gap which is halved is not a gap which has been closed and, in the end, it is not good enough to merely halve the gap – we need to close the gap.

As we make progress towards the targets, I would also like to see us aim higher as we achieve milestones. For example, given the strong progress in achieving enrolment in preschool, we should now set our sights higher and adjust the target to reflect actual attendance and achievement, not just enrolment. After all, what is important is for children to be actually participating in quality early childhood education programs, which will equip them for the early years of school – not just increasing the names recorded on an enrolment list.

Of course targets must be matched by action. There are two current developments that are critical for enduring change in achieving health equality:

· The renewal with adequate funding of the expired National Partnership Agreement on Closing the Gap in Indigenous Health Outcomes (Indigenous Health NPA).
· The implementation of the National Aboriginal and Torres Strait Islander Health Plan 2013-2023 (Health Plan).

If supported by necessary funding and effectively implemented, the Health Plan can drive real improvements to Aboriginal and Torres Strait Islander health and life expectancy. The Close the Gap Campaign Steering Committee, of which I am a Co-Chair, has called on the new Australian Government to take action in relation to the Indigenous Health NPA and the Health Plan in the first 100 days of Government.

Justice targets

I am pleased that there is bipartisan support for the inclusion of justice targets in the Closing the Gap agenda.
 

Social Justice Commissioners have been calling for justice targets since 2009
 to reduce the imprisonment rate of Aboriginal and Torres Strait Islander people and enhance community safety. While we have neglected targets for justice issues, there has been a danger that this has undermined our efforts to meet the other targets set in the Closing the Gap agenda. This is because we know that imprisonment has such a profoundly destructive impact, not only on individuals, but on the entire community. It affects areas such as health, housing, education and employment – all the building blocks of creating stable and productive lives.

I welcome the announcement of an advisory group, led by Priscilla Collins, CEO of the North Australian Aboriginal Justice Agency (NAAJA) and hope to see this work continue without delay under the new government.

Justice targets need to include obvious indicators such as rates of imprisonment, recidivism and victimisation but to be really successful we need to look more holistically. We know a lot about the pathways that lead our people to involvement with the criminal justice system. I would like to see indicators such as involvement with the child protection system, use of diversionary programs, successful transition to school and employment also considered.

As we have learnt from the Closing the Gap experience so far, targets are just the start. Justice targets should be set as part of a fully funded Safe Communities National Partnership Agreement as part of the Closing the Gap strategy. Similarly, it would be disappointing to see justice targets set without adequately resourced services, particularly legal and advocacy services. Aboriginal and Torres Strait Islander Legal Services and Family Violence Prevention Services have provided strong leadership on these issues and will do much of the heavy lifting in actually achieving targets.
Native title reform

Twenty years after the Native Title Act 1993 (Cth) (Native Title Act) was enacted, it is now recognised by Australians that native title acknowledges the fundamental human rights of Aboriginal and Torres Strait Islander peoples to our lands, territories and resources. But while the recognition of native title has the potential to generate social, cultural and economic benefits for current and future generations, we need to reform the native title system if we are to fully realise these benefits.

Recent efforts to reform the Native Title Act have been disappointing. I am extremely concerned that the Native Title Amendment Bill 2012 (Cth) has not been passed by Parliament. This is despite recommendations to pass the Bill by the House of Representatives Standing Committee on Aboriginal and Torres Strait Islander Affairs (HSCATSIA) and – with minor changes – the Senate Legal and Constitutional Affairs Legislation Committee.
 These amendments to the Native Title Act are on the right track and I strongly encourage the Government to reintroduce this Bill and support its passage through Parliament. 
The Native Title Amendment Bill 2012:
· enables parties to agree to disregard the historical extinguishment of native title over an area that has been set aside or vested to preserve the natural environment such as parks and reserves
· clarifies the meaning of good faith under the right to negotiate regime, and the conduct and effort required of parties in seeking to reach agreement
· streamlines processes for Indigenous Land Use Agreements (ILUAs).

Importantly, these amendments are compatible with our human rights to enjoy and benefit from culture and to self-determination that are contained in the International Covenant on Civil and Political Rights, the International Covenant on Economic, Social and Cultural Rights and the Declaration.

In June, I welcomed the announcement by the Attorney-General for an inquiry by the Australian Law Reform Commission (ALRC) into two specific areas of the native title system.
 This inquiry provides us with an opportunity to comprehensively examine what is working in native title and what needs to change. 

As I said at the HSCATSIA Roundtable on the Native Title Amendment Bill 2012 in February this year, a constructive analysis of the native title system needs to start with the issues we can agree on. For example, we can agree that native title is not going away – it has been a consistent feature in our landscape over the past 20 years and it will continue forever.

We also agree that we want to see our native title determined in shorter timeframes and with less expense for all parties. 

And we can agree that we need to change the status quo of the Native Title Act as it is currently drafted.

It is my view that the key priorities for native title reform are to:

· Establish a presumption of continuous connection in relation to a native title claim once native title claimants have met the requirements of the registration test.

· Enable native title holders to govern their lands, territories and resources through their Prescribed Bodies Corporate (PBCs).
We also need to ensure that outcomes from on-going reviews of the native title system address native title reform in a coordinated manner.
Establish a presumption of continuity for native title
The process to prove our native title has been extensively criticised by international human rights mechanisms, prominent leaders within Australia and Social Justice Commissioners.
 This criticism focuses on the high level of information that native title claim groups need to provide to demonstrate continuing connection to their lands and waters, in accordance with their traditional laws and customs, from the time of British colonisation.

This process is particularly unjust considering the history of government policies that removed many Aboriginal and Torres Strait Islanders from their country, thereby undermining their capacity to prove continuous connection to their lands and waters. Ironically, the burden to provide information proving continuous connection is then placed on Aboriginal and Torres Strait Islander peoples – despite governments often holding written information and records.
Establishing a presumption of continuous connection for native title would ease the burden of this onerous process on Aboriginal and Torres Strait Islander peoples by altering the balance of power in native title negotiations.

There have been a number of proposals over the past few years that seek to establish a presumption of continuity for native title.
 These proposals, with minor variations, set out establishing a presumption of continuous connection to the land in relation to a native title claim once the claim meets the requirements of the registration test and is placed on the Register of Native Title Claims. 
The onus would then shift onto the respondent, usually State/Territory governments, to demonstrate that there is evidence of ‘substantial interruption’ in the acknowledgment of traditional laws or the observation of traditional customs that sets aside the presumption. This will clarify that the onus rests upon the respondent to prove a substantial interruption rather than upon the claimants to prove continuity.

Enable native title holders to govern their lands, territories and resources through their Prescribed Bodies Corporate
In the Native Title Report 2012, I discussed the critical role PBCs play in managing the rights and interests of native title holders following a determination of native title.
 A recurring concern from around the country is that many PBCs do not have the support and resources they require to meet their administrative, legal and financial functions, but I note that this issue is currently being examined as part of the Government’s review of the roles and functions of native title organisations.
 
If we are to realise the benefits of our native title, then we need to invest in the governance of native title right now. This means that we need to build the capacity of PBCs to support native title holders to maximise opportunities from their native title.

Coordinate native title working groups, reviews and inquiries

A number of aspects of the native title system are being reviewed by the Government. This includes:

· the tax treatment of native title payments and how these payments can better benefit Indigenous communities

· a review of the roles and functions of native title organisations conducted by Deloitte Access Economics
 
· an inquiry into the native title system undertaken by the Australian Law Reform Commission.

It is essential that these various working groups, reviews and inquiries work together. This will provide a consistent approach to ensuring that the native title system provides Aboriginal and Torres Strait Islander peoples with the opportunities to achieve our economic, social and cultural aspirations.

Confronting racism

Racism has frequently been in the headlines over the past year; often it has affected Aboriginal and Torres Strait Islander people. We’ve seen online ‘memes’ featuring derogatory images of Aboriginal people,
 a group of prominent Aboriginal actors refused service by numerous taxis in the Melbourne CBD,
 and a Western Australian university student union publication containing offensive stereotypes of Aboriginal people.
 In the very week the Australian Human Rights Commission (the Commission) launched part of the Racism. It Stops with Me campaign, one of the key advocates, champion Sydney Swans player Adam Goodes was racially abused during a football match and again during the media commentary that followed.

Far from being isolated, I would argue that such incidents are a regular occurrence for many Aboriginal and Torres Strait Islander people in this country. In the words of the Victorian Aboriginal Child Care Agency, ‘racism is a constant “background noise” in the lives of Aboriginal and Torres Strait Islander people.’

It is good that these incidents have been brought to light – they have served as a useful prompt for public reflection about what racism looks like and why it is not okay, particularly the ‘casual racism’ inflicted on many of us on a daily basis. But these discussions do not seem to have moved us much further towards a real understanding of the harm that racism causes and a genuine commitment, as a community, to do something about it. 

And the focus on these high profile incidents does not reflect the silent, pervasive and systemic discrimination we see in complaints to the Commission under the Racial Discrimination Act 1975 (Cth). In 2012–13, 35.5% of the complaints received by the Commission were made by Aboriginal and Torres Strait Islander people.
 These are the experiences which lock us out of economic opportunities, damage our physical and mental health and undermine our trust in, and connection to, the broader community. 
Ample evidence of these impacts is outlined in the submission to the National Anti-Racism Strategy made by Congress:
From the initial engagement between First Peoples and Europeans, through more than two centuries of government legislation and policies, Aboriginal and Torres Strait Islander peoples have been discriminated against, denied their human rights and deprived of the opportunity to participate in Australian society as equal citizens.

Dispossessed of their lands under the erroneous concept of Terra Nullius, denied recognition in the nation’s founding document, subjected to decades of controlling and/or exclusionary legislation and polices and the forcible removal of children from their families and communities, Aboriginal and Torres Strait Islander peoples have a long and painful history of racism in this country.
  
So what do we do about it? I believe the National Anti-Racism Strategy is a good start. In its second year of implementation, the Strategy and its public awareness campaign Racism. It Stops with Me has gained strong support from many sectors of the Australian community and are serving as an important focal point for individual and collective action to counter racism. At the very least I would recommend ongoing support for the Strategy by the Government. 

But we also know that political leadership on these issues is vital. I would like to see a commitment from our leaders to set the bar higher in public discourse – to say, and to mean, that racism begins to stop with them.
Communities in control

While staying the course in areas that are already on the right track requires commitment and patience to see through some important issues, helping communities to be in control is where real vision and dedication comes in. If we can get this right, it is where I believe we will see the most profound changes over time. 

What do I mean by our communities being in control?

One way of addressing this question is to look to the Declaration for guidance and to use the principles we have developed to give it effect across Australia. As I discussed earlier in this chapter, these principles are:

· self-determination
· participation in decision-making, underpinned by the concepts of free, prior and informed consent and good faith

· respect for and protection of culture

· equality and non-discrimination.

Governments must be prepared to ‘let go’ of many of the decisions that affect our lives and national policies and programs must be designed in a way that allows the greatest flexibility for implementation at the community level. Professor Megan Davis argues that we must ‘work in partnership with the state (the state as a junior partner)’
 to facilitate this.
In other words, governments must be prepared for our communities to participate in decisions that affect them. Again, Professor Davis notes that:

governments cannot truly tackle disadvantage or close the gap without allowing communities more responsibility in the decisions that affect their lives and this includes service delivery.

Our communities must step up and take control and responsibility for, as is said in Article 4 of the Declaration, ‘matters relating to their internal and local affairs’.

In other words, our communities must start exercising self-determination.

Over the years, the term ‘self-determination’ has fallen in and out of fashion. This is a shame because far from being a fad in Aboriginal and Torres Strait Islander affairs, it is a key human right that applies to all peoples. It is the first article in both the International Covenant on Civil and Political Rights and the International Covenant of Economic, Social and Cultural Rights, and in the Declaration
 it is framed in a way that refers to Indigenous peoples. I see it firstly, as a human right that accrues to all Australians and then secondly, my mind turns to what it means for us as Aboriginal and Torres Strait Islander peoples.

While there has been a lot of talk about self-determination over the years, I would argue that comprehensive self-determination has never really been given a chance to work for Aboriginal and Torres Strait Islander peoples in this country. I say this with immense appreciation and admiration for the individuals and organisations that work very hard to try and enable and exercise self-determination. 
But these pockets of good practice are based mainly on the energy, goodwill and commitments of individuals rather than the systemic embedding of this right in our governance structures and in government institutions. 
Professor Davis articulates another challenge of self-determination; it must reflect our experiences and needs:
Self-determination must become more specific and personalised in order to be capable of reflecting what self-determination means for Aboriginal peoples in their daily lives.  And we cannot leave it to the state to do that for us.  We must do that ourselves as Aboriginal people.

As I have noted earlier in this chapter, the Declaration Dialogues will inform this common understanding.
Ultimately, I want to see our communities organise themselves in ways that they choose, in accordance with the principles of good governance and in ways that ensure our most vulnerable, our elders, our women and our children, and not just the strong alone, are being heard in our communities and organisations. I want these structures to be recognised and respected by governments, built on relationships of mutual respect and good faith, and I want community and government engagement to take place at a more localised level.
Prime Minister Abbott has recognised the need to shift the focus from Canberra to the community, stating:

The real challenges are not just in this building; they are in the country, the communities, the suburbs and the regions of our nation. Real change does not happen in this building, although it may start here. Real change happens in places where Australians live.

Finally, I want to see our communities positioned to make this change happen through local decision-making so that they remain in control of decisions affecting them.

Once this is happening we will see empowered communities exercising real self-determination. 

(a) Our governance is determined by us

Part of the failure of previous attempts to place our communities in control has been poor governance. In the Social Justice Report 2012, I said:

The exercise of self-determination can only be achieved if we have good community governance. This means the existence of ‘effective, accountable and legitimate systems and processes’ where Aboriginal and Torres Strait Islander peoples can ‘articulate their interests, exercise their rights and responsibilities and reconcile their differences.’

In the Social Justice and Native Title Reports 2012, I also put forward a model of effective, culturally relevant and legitimate Indigenous governance.

This model acknowledged that the ways that our communities and organisations make decisions must be grounded in our right to self-determination. To reset the way in which we make decisions, we must take responsibility for our social problems and find ways to deal with these problems ourselves. We need to turn our rights into outcomes that reflect our aspirations as Aboriginal and Torres Strait Islander peoples.

Governments, NGOs and businesses that engage with our communities have a role to support – not to direct – our decisions and decision-making processes and to not create additional strains and stresses on our communities.
 And governments need to make it easier for us to tackle our problems and run services for our peoples by reducing the administrative ‘red-tape’ that our organisations have to navigate.

In turn, we must make sure that decision-making processes are open, transparent and embrace all members of our communities. We need to establish dispute resolution procedures that encompass our cultural values and we also must be accountable for our decisions, but this process should not be so onerous that it stifles our ability to achieve anything.

Examples of Aboriginal and Torres Strait Islander communities and organisations that are governing in a manner that is consistent with the principle of self-determination are described in Text Box 3.3.

	Text Box 3.3: Examples of self-determination in practice

	In the Native Title and Social Justice Reports 2012, I case studied a number of Aboriginal communities and organisations whose governance was underpinned by the principle of self-determination. These included:
· The Kalkadoon Peoples in north-west Queensland who, following their determination of native title in 2011, have established a transparent governance framework in their Kalkadoon Constitution Indigenous Land Use Agreement.

· The Yawuru Peoples in Broome Western Australia who have developed the ‘Four Pillar Knowledge Vision’ strategy to inform and guide their community governance. This strategy is based on: knowing our people and community; knowing our country; knowing our story; and building our economic prosperity.

· The Warlpiri Youth Development Aboriginal Corporation that was started by members of the Yuendumu community in the Northern Territory in 1993 and continues to provide youth development, diversion and leadership programs, and community, rehabilitation and respite services to the community.

· The Torres Strait region of northern Queensland, which is working towards power-sharing governance arrangements between the Torres Strait Regional Authority and the Queensland and Australian Governments. These arrangements would reflect the ‘desire and capacity of Torres Strait Islander people for greater autonomy and the recognition by governments of the uniqueness of the region.’
 


(b) Our rights are our responsibility too
The responsibility of governments to better engage with communities to realise our rights has been dealt with extensively. In fact, probably every Social Justice and Native Title Report has been concerned with this issue in some way over the past 20 years. I stand by these recommendations and continue to see that the fundamental responsibility of government is to meet all its human rights obligations to Aboriginal and Torres Strait Islander peoples.

But if we accept that putting communities in control is critical, we need to advance the conversation to talk about our responsibility as Aboriginal and Torres Strait Islander communities in achieving these rights as well. We have often been our own worst enemy when it comes to lateral violence and other conflicts in our communities. These conflicts have held us back from realising our rights, exercising self-determination and improving our life situations.

I understand that these comments may provoke strong reactions from some parts of our communities. Suspicion is often expressed when people start talking about communities taking responsibility because it can be conceived as unfair when so many of the challenges facing us are related to a history of colonisation and lack of proper government engagement.
Let me be clear that governments have the responsibility for ensuring that our rights are realised through proper engagement, investment and respect for our cultures. But for real self-determination to be realised and to work we must accept responsibility to take an active leadership role, and in essence, take control. 

So how do we do this? One of the first practical steps is that when we make decisions, we need to ensure, as I say above, that the most vulnerable in our communities – the women, children and elderly – are heard and protected and this may mean balancing different and competing rights. Finding this right balance is not new in human rights. Sometimes the process of getting the balance between competing rights is the best indicator of a functional self-determining community or society. It is how these discussions and debates are facilitated, conducted and agreed that will mark the strength of a community. 

For example, I have spoken to the Ngaanyatjarra Pitjantjatjara Yankunytjatjara (NPY) Women’s Council who considered the safety and security of women and children over-rode the ability of members of five communities to purchase take-away alcohol from a roadhouse near Uluru in the Northern Territory. 
I was informed they undertook consultations within those five communities, and worked with government and in partnership with the roadhouse owners. The net result is the special licencing conditions for the roadhouse have been in place for about 14 years and an indication of their acceptance is that in that time, there has not been one formal complaint about them from any of those five communities.
This approach is not new. Every day I’m meeting with Aboriginal and Torres Strait Islander leaders and community members who are stepping up and confronting these challenges and making these hard decisions.
I have also been watching the Empowered Communities proposal, led by Noel Pearson, with interest. There are synergies between my ideas and this approach, particularly around the need to challenge communities to re-establish social norms through ‘Indigenous-led responsibility’
 at the regional and local levels. I have been saying for a long time that we, as Aboriginal and Torres Strait Islander people, have to decide what is and isn’t acceptable in our communities. 
It is also good to see that Empowered Communities is based on communities choosing to opt-in to these proposals and there is no centralist approach with particular communities being ‘anointed’ by Government or people in Canberra. As the proposals develop it will be important to see how the consultation processes ensure that there has been real community consensus going forward. 

The emphasis on measurable outcomes and accountability is crucial and fundamental to sustained outcomes. Again, I hope that the data, evaluations and general lessons on implementation will be freely shared to enable other communities to consider this model.  While there are eight communities currently involved, we also need to have an eye to how other communities are faring. Empowered Communities is an exciting proposal but I would not want to see other positive community processes and work get left behind. 

Allocation of resources on the basis of need

Our Aboriginal and Torres Strait Islander communities are incredibly diverse. It worries me that one way the public discourse articulates this difference is through a remote/rural and urban divide. It is as if there is some magical imaginary line that once crossed, your situation either vastly improves or by the same magnitude, deteriorates.
For instance in chapter 1, I talk about the Family Violence Prevention Legal Services (FVPLS) being the main providers of services to the victims of domestic violence. Despite the critical work that these services do in supporting victims, there are only 14 FVPLS in Australia covering 31 regional and remote areas, but one of the funding guidelines limits the provision of services to non-urban areas. As noted in chapter 1, it is of grave concern that this policy fails to recognise many of the barriers that Aboriginal women who live in urban areas face when accessing mainstream service providers. This is particularly concerning given that 33% of Aboriginal and Torres Strait Islander people live in capital cities.

I think we can agree the magnitude of need in rural and remote communities is both undeniable and indisputable. Access to services including health care, education and housing as well as job opportunities lags behind the standards of the vast majority of Australians take for granted.
 The ability to recruit the right people and the excessive costs of living compounds the already high level of disadvantage.

Similarly I think we can agree there is also social deprivation in our urban communities.
 Some urban pockets have similar levels of poor health, lack of education, unemployment and imprisonment as some remote communities. We simply can’t ignore these issues because they occur in urban, rather than remote, areas.

Noel Pearson, writing about his visit to Redfern earlier this year, said:

There is tremendous need in urban communities, and places like Redfern deserve proper government attention to their aspirations. 

...there are many communities who are as disadvantaged and as distressed as some of the most parlous remote communities. What is done in urban areas will often need to be different from remote and regional areas, but turning a blind eye to these communities as if they are prospering in the mainstream is wrong.

Despite the stereotypes that exist about all Aboriginal and Torres Strait Islander people living in the bush, the fact is that only around 20% live in remote areas, while almost 60% live in major cities and inner regional areas.
 

One way of looking at this issue is through the lens of availability and accessibility. 

In remote communities, much of the disadvantage boils down to a lack of availability – whether we are talking about employment, education, housing, child protection, health or any number of services. We are playing catch up in our efforts to increase the availability of basic services to remote communities to ensure they have the same opportunities as other Australians.
It is promising to see increased investment through the Northern Territory Intervention, Stronger Futures and National Partnership Agreement on Remote Service Delivery across Australia.
In urban communities, there is generally a greater range of services and opportunities on offer; however, accessibility can also operate as a barrier. Indeed, evidence suggests that Aboriginal and Torres people in urban areas are less satisfied with their access to health care than those from remote communities.
 Consistent with a human rights-based approach to health,
 barriers to health care access can be described in terms of availability, affordability, acceptability and appropriateness.
 For example, services might not be welcoming or adapted to the specific needs of our people. Or to put it another way, they might not be culturally secure. They may be offering fantastic programs or opportunities but unless there is a culturally secure environment, Aboriginal and Torres Strait Islander peoples are unlikely to access them and therefore they (the services) are unlikely to meet the needs of individuals and the community in those places.

There is a growing Aboriginal and Torres Strait Islander middle class in our urban communities. For the most part they have access to education, employment and all the services and opportunities to the same standard as what is available to mainstream Australia. We should be proud of these achievements born out of hard work.

But if we are to close the gap by 2030 effort must be directed at communities in all parts of the country, be it in Lajamanu in the Northern Territory or in Mt Druitt in Western Sydney. For this effort to be effective, we must understand the differences between these situations. In the second preambular paragraph of the Declaration, the right to be different is addressed. It says:

Affirming that indigenous peoples are equal to all other peoples, while recognizing the right of all peoples to be different, to consider themselves different, and to be respected as such,

When I engage with the government sector, I explain that my interpretation of this right places a duty on policy, program and systems developers to design and implement services that cater for difference. It should not be up to the people who are different to navigate their way through a system that is not designed for their particular situation.

The often repeated mantra of ‘one size doesn’t fit all’ is the embodiment of this right and it means working with communities to determine their needs and to design with them, the programs that have the best chance of addressing that need.

It means national policies are designed in a way that allows for maximum flexibility for interpretation and implementation at the local level. 

Finally, it means moving beyond this false urban/remote dichotomy to start designing and delivering programs to the places where and in ways they are needed.

(c) We must provide culturally secure services – building the Aboriginal and Torres Strait Islander capacity

All over Australia, governments are out-sourcing the provision of services.
 In my opinion the rationale for this ranges from ideological, fiscal, evidence-based, to pure pragmatism. It is a trend that is well advanced and unlikely to be reversed. The consequence of this devolution of responsibility has been the rise of NGOs that have successfully tendered to provide services.

My concern is that as I travel across Australia, I am hearing stories that some NGOs are edging out Aboriginal and Torres Strait Islander services. Many of our services do fantastic work, employing the right people in the right places to make change. However, it appears that some of our organisations struggle to compete with the large NGOs in terms of cost, capacity and evaluation. 

Even more worrying, I am hearing that some non-Aboriginal and Torres Strait Islander organisations are not operating in a culturally secure way. Issues have been raised about these organisations not always having the requisite knowledge of local cultures, needs and relationships to make their service effective. This can make services less accessible and result in fewer Aboriginal and Torres Strait Islander people using them. This is not to say that these practices are reflective of all NGOs working with Aboriginal and Torres Strait Islander communities. Many NGOs are doing great work in our communities. However, we must always be mindful that services are delivered in a culturally secure way whilst building the capacity of the local community. 

While we need to build the capacity of our organisations to be competitive in these processes, those mainstream organisations that work in and for our communities need to develop their cultural security and do their work in line with the principles of the Declaration.

Done well, this can facilitate a mutually beneficial relationship between the Aboriginal community controlled sector and the NGO sector. Aboriginal organisations can help NGOs increase their cultural security in delivering services to Aboriginal and Torres Strait Islander people. At the same time, NGOs have the experience to complement the capacity of the Aboriginal community controlled sector in areas like administration, best practice programs, evaluation and organisational governance. This is how genuine partnership works.

Reflecting the importance of this issue, in February 2013 a Forum was held in Alice Springs, bringing together non-Aboriginal NGOs operating in the Northern Territory along with the Territory’s Aboriginal peak bodies.
 The Forum initiated the development of key principles to guide new ways of working between NGOs and Aboriginal organisations in the Northern Territory to ensure collaboration and partnership.
 The primary objective of the NGO Principles’ is to put ‘Aboriginal people back into the driver’s seat’ in regards to service delivery and community development.
 I believe that these principles, if widely adopted and implemented, could facilitate the much needed mutually beneficial relationships between the Aboriginal community controlled sector and the NGO sector. The NGO Principles have been sent to non-Indigenous NGOs for endorsement and it is encouraging to note that a number of these have already endorsed the principles.

I am also encouraged to see that this type of partnership is indeed already happening in some sectors. Text Box 3.4 discusses a partnership in out of home care in NSW.
	Text Box 3.4: Partnerships in Out of Home Care in NSW


	In NSW, the Department of Families and Communities has encouraged larger mainstream NGOs to form partnerships with smaller Aboriginal and Torres Strait Islander controlled services to provide out of home care. Spearheaded by the Aboriginal Child, Family and Community Care Secretariat (ABSec), it has been described by Barry Lenihan at ABSec as a ‘radically different partnership to the non-useful partnerships where the Aboriginal partner is only token, providing the community or cultural component but not the services.’

Ultimately, the goal is for all Aboriginal and Torres Strait Islander children in NSW to be supported by Aboriginal agencies. This is a long term aim but in the first 12 months of operation, the partnership has contributed to approximately an additional 350-600 placements.


Of course, it is not just NGOs that must ensure culturally secure services. Governments also have an obligation to ensure cultural security in service delivery and the cultural competency of their staff to work with our communities. I have previously written about this in the context of addressing lateral violence.
 In particular, governments can improve their cultural competence through a commitment to effectively engage,
 increasing an Indigenous presence within government
 and building capacity through the sort of partnerships
 mentioned above. 
Governments ultimately decide who receives funding for provision of services. I would also like to see cultural security recognised in the tender, funding and selection processes. Businesses can increase cultural competence by including it in industry standards. This will ensure the most skilled and accessible organisations provide services, which in turn leads to better outcomes for our people.

1.2 Conclusion

This chapter reflects both the opportunities and challenges as we chart a road map for the future. The opportunities are great. Never before have we seen the level of bipartisanship and commitment around addressing Aboriginal and Torres Strait Islander disadvantage and constitutional recognition. 

However, the challenge is to ensure that we as Aboriginal and Torres Strait Islander people are not just passengers for this journey but are sitting in the driving seat. 

When people ask me how I will know whether I have made a difference in this job, I tell them that it is something I’ll be able to measure when the kids born during my five years in this position turn 20 years of age. If we manage to stay the course with the things that are working and make the fundamental shift to putting our communities in control now, I am very optimistic that all of our children will be given the opportunity to grow up to be happy and healthy adults, proudly carrying our culture forward for generations to come. That is why it is so important we act now.

I make the following recommendations to Government:

Support for existing policies and programs

Recommendation 3.1: The Australian Government continues the multi-party approach in Aboriginal and Torres Strait Islander affairs and any change to existing policies and programs is based on rigorous evidence and occurs in consultation with communities.
The United Nations Declaration on the Rights of Indigenous Peoples
Recommendation 3.2: The Australian Government agrees to engage with the National Implementation Strategy to give effect to the United Nations Declaration on the Rights of Indigenous Peoples.
Recommendation 3.3: The Australian Government amends the Human Rights (Parliamentary Scrutiny) Act 2011 (Cth) to include the United Nations Declaration on the Rights of Indigenous Peoples in the definition of human rights.

Constitutional recognition

Recommendation 3.4: The Australian Government commits to the conduct of the referendum within this Parliamentary term by:
· treating the development of  the referendum question and date as a matter of urgency, including by reconstituting the Joint Select Committee on Constitutional Recognition of Aboriginal and Torres Strait Islander Peoples as soon as possible to ensure that progress to a referendum can continue with limited interruption

· ensuring the campaign to raise popular awareness and support of this issue is properly resourced.
Recommendation 3.5: If constitutional amendments proposed are different to those recommended in the Expert Report, the Australian Government consults with Aboriginal and Torres Strait Islander peoples prior to going to Referendum.
National Congress of Australia’s First Peoples
Recommendation 3.6: The Australian Government continues to engage with the National Congress of Australia’s First Peoples in accordance with the principles and protocols set out in A Framework for Engagement between Australian Government Agencies and The National Congress of Australia’s First Peoples dated 5 September 2012.
Recommendation 3.7: The Australian Government invites the National Congress of Australia’s First Peoples to participate in relevant COAG processes.
Closing the Gap

Recommendation 3.8: The Australian Government commits to the Closing the Gap agenda and the annual Closing the Gap Reporting to Parliament.

Recommendation 3.9: The Australian Government negotiates through COAG a new National Partnership Agreement on Closing the Gap in Indigenous Health Outcomes, with a minimum Commonwealth investment of $777 million over the next three years. 
Recommendation 3.10: The Australian Government commits to supporting and implementing the National Aboriginal and Torres Strait Islander Health Plan 2013–2023 in partnership with Aboriginal and Torres Strait Islander peoples and their representatives.

Recommendation 3.11: The Australian Government finalises targets as part of the Closing the Gap Strategy focused on increasing community safety, reducing imprisonment rates and improving outcomes in child protection for Aboriginal and Torres Strait Islander peoples.
Native title reform

Recommendation 3.12: The Australian Government reintroduces the Native Title Amendment Bill 2012 (Cth) and supports its passage through the Parliament.

Recommendation 3.13: The Australian Government considers the following outstanding recommendations in the Native Title Report 2009:

1. That the Native Title Act 1993 (Cth) be amended to provide for a shift in the burden of proof to the respondent once the native title applicant has met the relevant threshold requirements in the registration test.

2. That the Native Title Act 1993 (Cth) provide for presumptions in favour of native title claimants, including a presumption of continuity in the acknowledgment and observance of traditional law and custom and of the relevant society.
Racism

Recommendation 3.14: The Australian Government continues to support the National Anti-Racism Strategy.
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